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a bill to amend the Internal Revenue
Code of 1986 to provide an incentive to
ensure that all Americans gain timely
and equitable access to the Internet
over current and future generations of
broadband capability.
S. 535
At the request of Mr. BINGAMAN, the
name of the Senator from Alaska (Mr.
MURKOWSKI) was added as a cosponsor
of S. 535, a bill to amend title XIX of
the Social Security Act to clarify that
Indian women with breast or cervical
cancer who are eligible for health serv-
ices provided under a medical care pro-
gram of the Indian Health Service or of
a tribal organization are included in
the optional medicaid eligibility cat-
egory of breast or cervical cancer pa-
tients added by the Breast and Cervical
Cancer Prevention and Treatment Act
of 2000.
S. 540
At the request of Mr. DEWINE, the
names of the Senator from California
(Mrs. FEINSTEIN) and the Senator from
Massachusetts (Mr . KERRY) were added
as cosponsors of S. 540, a bill to amend
the Internal Revenue Code of 1986 to
allow as a deduction in determining ad-
justed gross income the deduction for
expenses in connection with services as
a member of a reserve component of
the Armed Forces of the United States,
to allow employers a credit against in-
come tax with respect to employees
who participate in the military reserve
components, and to allow a comparable
credit for participating reserve compo-
nent self-employed individuals, and for
other purposes.
S. 721
At the request of Mr. HUTCHINSON,
the names of the Senator from Mis-
souri (Mr. BOND) and the Senator from
North Carolina (Mr. EDWARDS) were
added as cosponsors of S. 721, a bill to
amend the Public Health Service Act
to establish a Nurse Corps and recruit-
ment and retention strategies to ad-
dress the nursing shortage, and for
other purposes.
S. 175
At the request of Mrs. LINCOLN, the
name of the Senator from Washington
(Mrs. MURRAY) was added as a cospon-
sor of S. 775, a bill to amend title XVIII
of the Social Security Act to permit
expansion of medical residency train-
ing programs in geriatric medicine and
to provide for reimbursement of care
coordination and assessment services
provided under the medicare program.
S. 1140
At the request of Mr. HATCH, the
name of the Senator from Montana
(Mr. BAUCUS) was added as a cosponsor
of S. 1140, a bill to amend chapter 1 of
title 9, United States Code, to provide
for greater fairness in the arbitration
process relating to motor vehicle fran-
chise contracts.
S. 1278
At the request of Mrs. LINCOLN, the
name of the Senator from Vermont
(Mr. LEAHY) was added as a cosponsor
of S. 1278, a bill to amend the Internal
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Revenue Code of 1986 to allow a United
States independent film and television
production wage credit.
S. 1299
At the request of Mr. DOMENICI, the
name of the Senator from Nebraska
(Mr. HAGEL) was added as a cosponsor
of S. 1299, a bill to amend the Safe
Drinking Water Act to establish a pro-
gram to provide assistance to small
communities for use in carrying out
projects and activities necessary to
achieve or maintain compliance with
drinking water standards.
S. 1434
At the request of Mr. REID, his name
was added as a cosponsor of S. 1434, a
bill to authorize the President to
award posthumously the Congressional
Gold Medal to the passengers and crew
of United Airlines flight 93 in the after-
math of the terrorist attack on the
United States on September 11, 2001.
S. 1499
At the request of Mr. KERRY, the
name of the Senator from Kansas (Mr.
ROBERTS) was added as a cosponsor of
S. 1499, a bill to provide assistance to
small business concerns adversely im-
pacted by the terrorist attacks per-
petrated against the United States on
September 11, 2001, and for other pur-
poses.
S. 1519
At the request of Mr. HARKIN, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 1519, a bill to amend the Con-
solidated Farm and Rural Development
Act to provide farm credit assistance
for activated reservists.
S. 1563
At the request of Mrs. HUTCHISON, the
name of the Senator from New Hamp-
shire (Mr. SMITH of New Hampshire)
was added as a cosponsor of S. 1563, a
bill to establish a coordinated program
of science-based countermeasures to
address the threats of agricultural bio-
terrorism.
S. 1589
At the request of Mr. ROCKEFELLER,
the name of the Senator from Florida
(Mr. GRAHAM) was added as a cosponsor
of S. 1589, a bill to amend title XVIII of
the Social security Act to expand
medicare benefits to prevent, delay,
and minimize the progression of chron-
ic conditions, establish payment incen-
tives for furnishing quality services to
people with serious and disabling
chronic conditions, and develop na-
tional policies on effective chronic con-
dition care, and for other purposes.
S. 1593
At the request of Mr. JEFFORDS, the
name of the Senator from Florida (Mr.
GRAHAM) was added as a cosponsor of S.
1593, a bill to authorize the Adminis-
trator of the Environmental Protection
Agency to establish a grant program to
support research projects on critical
infrastructure protection for water
supply systems, and for other purposes.
S. CON. RES. 79
At the request of Mr. THURMOND, the
names of the Senator from North Caro-
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lina (Mr. HELMS), the Senator from
Alaska (Mr. MURKOWSKI), the Senator
from Colorado (Mr. CAMPBELL), and the
Senator from Mississippi (Mr. COCH-
RAN) were added as cosponsors of S.
Con. Res. 79, a concurrent resolution
expressing the sense of Congress that
public schools may display the words
““God Bless America’ as an expression
of support for the Nation.
AMENDMENT NO. 2021

At the request of Ms. COLLINS, the
name of the Senator from Rhode Island
(Mr. REED) was added as a cosponsor of
amendment No. 2021 intended to be pro-
posed to H.R. 3061, a bill making appro-
priations for the Departments of
Labor, Health and Human Services,
and Education, and related agencies for
the fiscal year ending September 30,
2002, and for other purposes.

AMENDMENT NO. 2050

At the request of Ms. COLLINS, the
names of the Senator from Rhode Is-
land (Mr. CHAFEE), the Senator from
Massachusetts (Mr. KERRY) , the Sen-
ator from Minnesota (Mr. WELLSTONE) ,
the Senator from Maryland (Mr. SAR-
BANES), and the Senator from Maine
(Ms. SNOWE) were added as cosponsors
of amendment No. 2050 proposed to
H.R. 3061, a bill making appropriations
for the Departments of Labor, Health
and Human Services, and Education,
and related agencies for the fiscal year
ending September 30, 2002, and for
other purposes.

————————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. KERRY (for himself and
Mr. KENNEDY):

S. 1609. A bill to amend the National
Trails System Act to direct the Sec-
retary of the Interior to conduct a
study on the feasibility of desig-
nating the Metacomet-Monadnock-
Mattabesett Trail extending through
western Massachusetts and central
Connecticut as a national historic
trail; to the Committee on Energy and
Natural Resources.

Mr. KERRY. Mr. President, I rise
today to introduce a bill along with my
senior Senator, Senator KENNEDY of
Massachusetts, to amend the National
Trails System Act to conduct a study
on the feasibility of designating the
Metacomet-Monadnock-Mattabesett
Trail extending through western Mas-
sachusetts and central Connecticut as
a national historic trail.

The National Trails System was cre-
ated in 1968 to provide outdoor recre-
ation and to conserve the scenic, his-
toric, natural, and cultural qualities of
the areas through which trails more
than 100 miles long pass. Trails provide
opportunities for outdoor recreation to
citizens in Massachusetts and around
the country. People enjoy bicycling,
cross-country skiing, day hiking, jog-
ging, camping, and long-distance back-
packing. In addition, National Scenic
Trails promote tourism and foster eco-
nomic development. National trails
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can only be authorized and designated
by Acts of Congress.

The Metacomet-Monadnock-Matta-
besett Trail plays an important role in
land protection and wildlife habitat
preservation. It is a system of trails
and potential trails extending south-
ward approximately 180 miles from the
Metacomet-Monadnock Trail in west-
ern Massachusetts, across central Con-
necticut on the Metacomet Trail and
the Mattabesett Trail, and ending at
Long Island Sound. Dozens of water-
falls, natural areas, and wildlife view-
ing spots can be found along the route.
There are dramatic traprock ledges and
summits that provide tremendous
views of the Connecticut River Valley.
At a time when the Northeast corridor
is faced with overdevelopment, desig-
nating the Metacomet-Monadnock-
Mattabesett as a national trail would
help protect it, facilitate better plan-
ning for power lines, pipelines, and
roads, and help maintain natural habi-
tats through the financial and techno-
logical assistance of the National Park
Service, nonprofit organizations, and
local volunteers.

I would like to share a few of the
comments from organizations in Mas-
sachusetts and Connecticut that sup-
port this legislation. Peter Westover,
the conservation director for the town
of Amherst, wrote to express strong
support for the trail. He is confident
that there will be widespread support
among trail managers and trail users
throughout the region. Both Durand,
the Massachusetts Secretary of Envi-
ronmental Affairs, wrote that the
Metacomet-Monadnock portion of the
trail is an important recreational, sce-
nic, and historic resource that could be
significantly enhanced by this project.
The Massachusetts director of the Na-
ture Conservancy, Wayne Klockner, ex-
pressed his strong support for the trail,
writing that he supports the benefits
that designation can bring to a fragile
area and that he looks forward to in-
creased land protection, funding and
technical expertise. From Connecticut,
Leslie Kane, chairman of the Guilford
Land Acquisition Committee, supports
the trail because it will preserve Con-
necticut’s natural heritage for all peo-
ple to enjoy. These comments rep-
resent only a handful of the letters of
support that my colleagues and I have
received.

Establishing a new national scenic
trail is typically a four-step process,
which, on average, can take 10 years to
complete. In 10 years, given the rapid
development in the Northeast, entire
landscapes and habitats can change
and become endangered. The first step
in the process to establish a new na-
tional trail is amending the National
Trails System Act to allow for a feasi-
bility study. Senator KENNEDY and I
are asking today that we take that
first step and get started protecting
the natural heritage of this small part
of New England.

By Mr. LEAHY:
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S. 1611. A bill to restore Federal rem-
edies for infringements of intellectual
property by States, and for other pur-
poses; to the Committee on the Judici-
ary.

Mr. LEAHY. Mr. President, in June
1999, the U.S. Supreme Court issued a
pair of decisions that altered the legal
landscape with respect to intellectual
property. I am referring to the Florida
Prepaid and College Savings Bank
cases. The Court ruled in these cases
that States and their institutions can-
not be held liable for patent infringe-
ment and other violations of the Fed-
eral intellectual property laws, even
though they can and do enjoy the full
protection of those laws for them-
selves.

About 4 months after the Court ruled
in these cases, I introduced a bill that
responded to the Court’s decisions. The
Intellectual Property Restoration Act
of 1999 was designed to restore Federal
remedies for violations of intellectual
property rights by States.

I regret that the Senate Judiciary
Committee did not consider my legisla-
tion during the last Congress, and that
the Senate has yet to give any atten-
tion to the nearly 2-year-old Supreme
Court decisions that opened such a
troubling loophole in our Federal intel-
lectual property laws. We should delay
no further.

Today, I am introducing the Intellec-
tual Property Protection Restoration
Act of 2001, IPPRA. This legislation
builds on my earlier proposal and on
the helpful comments I received on
that proposal from legal experts across
the country. In particular, I would like
to thank Justin Hughes, David Carson,
Steve Tepp, Michael Kirk, Michael
Klipper, and John Kent for their assist-
ance in improving and refining this
legislation. I also want to thank the
House sponsors of the counterpart bill,
HOWARD COBLE and HOWARD BERMAN,
who are the chairman and ranking

member of the Subcommittee on
Courts, the Internet, and Intellectual
Property.

The IPPRA has two essential compo-
nents. First, it places States on an
equal footing with private parties by
eliminating any damages remedy for
infringement of State-owned intellec-
tual property unless the State has
waived its immunity in Federal suits
for infringement of privately owned in-
tellectual property. Second, it im-
proves the limited remedies that are
available to enforce a nonwaiving
State’s obligations under Federal law
and the United States Constitution. I
will discuss both provisions in more de-
tail later in these remarks.

Innovation and creativity have been
the fuel of our national economic boom
over the past decade. The United
States now leads the world in com-
puting, communications and biotech-
nologies, and American authors and
brand names are recognized across the
globe.

Our national prosperity is, first and
foremost, a tribute to American inge-
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nuity. But it is also a tribute to the
wisdom of our Founding Fathers, who
made the promotion of what they
called ‘‘Science and the Useful Arts” a
national project, which they constitu-
tionally assigned to Congress. And it is
no less of a tribute to the successive
Congresses and administrations of both
parties who have striven to provide
real incentives and rewards for innova-
tion and creativity by providing strong
and even-handed protection to intellec-
tual property rights. Congress passed
the first Federal patent law in 1790, and
the U.S. Government issued its first
patent the same year, to Samuel Hop-
kins of my home State of Vermont.
The first Federal copyright law was
also enacted in 1790, and the first Fed-
eral trademark laws date back to the
1870s.

The Supreme Court has long recog-
nized that intellectual property rights
bear the hallmark of true constitu-
tional property rights, the right of ex-
clusion against the world, and are
therefore protection against appropria-
tion both by individuals and by govern-
ment. Consistent with this under-
standing of intellectual property, Con-
gress has long ensured that the rights
secured by the Federal intellectual
property laws were enforceable against
the Federal Government by waiving
the government’s immunity in suits al-
leging infringements of those rights.

No doubt Congress would have legis-
lated similarly with respect to in-
fringements by State entities and bu-
reaucrats had there been any doubt
that they were already fully subject to
Federal intellectual property laws. But
there was no doubt. States had long en-
joyed the benefits of the intellectual
property laws on an equal footing with
private parties.

By the same token, and in accord-
ance with the fundamental principles
of equity on which our intellectual
property laws are founded, the States
bore the burdens of the intellectual
property laws, being liable for infringe-
ments just like private parties. States
were free to join intellectual property
markets as participants, or to hold
back from commerce and limit them-
selves to a mnarrower governmental
role. The intellectual property right of
exclusion meant what it said and was
enforced even-handedly for public and
private entities alike.

This harmonious state of affairs
ended in 1985, with the Supreme
Court’s announcement of the so-called
“‘clear statement” rule in Atascadero
State Hospital versus Scanlon. The
Court in Atascadero held that Congress
must express its intention to abrogate
the States’ 11th Amendment immunity
“in unmistakable language in the stat-
ute itself.” A few years later in Penn-
sylvania versus Union Gas Co., the Su-
preme Court assured us that if the in-
tent to abrogate were expressed clearly
enough, it would be honored.

Following Atascadero, some courts
held that States and State entities and
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officials could escape liability for pat-
ent, copyright and trademark infringe-
ment because the patent, copyright
and trademark laws lacked the clear
statement of congressional intent that
was now necessary to abrogate State
sovereign immunity.

To close this new loophole in the law,
Congress promptly did precisely what
the Supreme Court had told us was
necessary. In 1990 and 1992, Congress
passed three laws—the Patent and
Plant Variety Protection Remedy Clar-
ification Act, the Copyright Remedy
Clarification Act, and the Trademark
Remedy Clarification Acts. The sole
purpose of the Clarification Acts was
to make it absolutely, unambiguously,
100 percent clear that Congress in-
tended the patent, copyright and trade-
mark laws to apply to everyone, in-
cluding the States, and that Congress
did not intend the States to be immune
from liability for money damages.
Each of the three Clarification Acts
passed unanimously.

In 1996, however, by a five-to-four-
vote, the Supreme Court in Seminole
Tribe of Florida versus Florida re-
versed its earlier decision in Union Gas
and held that Congress lacked author-
ity under article I of the Constitution
to abrogate the States’ 11th amend-
ment immunity from suit in Federal
court.

Then, on June 23, 1999, by the same
bare majority, the Supreme Court in
Florida Prepaid Postsecondary Edu-
cation Expense Board versus College
Savings Bank told us that it did not
really mean what it said in Atascadero
and invalidated the Patent and Plant
Variety Protection Remedy Clarifica-
tion Act. In the companion case de-
cided on the same day, College Savings
Bank versus Florida Prepaid Postsec-
ondary Education Expense Board, the
same five Justices held that the Trade-
mark Remedy Clarification Act also
failed to abrogate State sovereign im-
munity.

The Florida Prepaid decisions have
been the subject of bipartisan criti-
cism. In a floor statement on July 1,
1999, I highlighted the anti-democratic
implications of the approach of the ac-
tivist majority of the Supreme Court,
who have left constitutional text be-
hind, ripped up precedent, and treated
Congress with less respect than that
due to an administrative agency in
their haste to impose their natural law
notions of sovereignty as a barrier to
democratic regulation. I also noted
that ‘‘the Court’s decisions will have
far-reaching consequences about how
* % * intellectual property rights may
be protected against even egregious in-
fringements and violations by the
states.”

One of my Republican colleagues on
the Judiciary Committee, Senator
SPECTER, expressed similar concerns in
a floor statement on August 5, 1999. He
noted that the Court decisions ‘‘leave
us with an absurd and untenable state
of affairs,” where ‘‘states will enjoy an
enormous advantage over their private
sector competitors.”
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Charles Fried, a professor at Harvard
Law School and former Solicitor Gen-
eral during the Reagan administration,
has called the Florida Prepaid deci-
sions ‘‘truly bizarre.” He observed in
an op-ed piece in the New York Times:

[The Court’s decisions] did not question
that states are subject to the patent and
trademark laws of the United States. It’s
just that when a state violates those laws—
as when it uses a patented invention without
permission and without paying for it—the
patent holder cannot sue the state for in-
fringement. So a state hospital can manufac-
ture medicines patented by others and sell or
use them, and state schools and universities
can pirate textbooks and software, and the
victims cannot sue for infringement.

It is hard to see what sense this makes,
and the claim that ‘‘the Constitution made
me do it” is particularly unconvincing. The
11th Amendment does protect states from
suits in Federal courts by residents of other
states—a provision almost certainly not in-
tended to protect states from suits based on
Federal law.

Not surprisingly, alarm has also been
expressed in the business community
about the potential of the Court’s re-
cent decisions to harm intellectual
property owners in a wide variety of
ways. A commentary in Business Week
offered these cautions:

Watch out if you publish software that
someone at a state university wants to copy
for free . . . Watch out if you own a patent
on a medical procedure that some doctor in
a state medical school wants to use. Watch
out if you’ve invested heavily in a great
trademark, like Nike’s Swoosh, and a bu-
reaucrat decides his state program would be
wildly promoted if it used the same mark.

I believe that these concerns are real.
As Congress acknowledged when it
waived Federal sovereign immunity in
this area, it would be naive to imagine
that reliance on the commercial de-
cency of the government and its myr-
iad agencies and officials would provide
the security needed to promote invest-
ment in research and development and
to facilitate negotiation in the exclu-
sive licensing arrangements that are
often necessary to bring valuable prod-
ucts and creations to market. Indeed,
the good intentions of government may
be beside the point, if businesses are
unwilling to enter into agreements be-
cause one side cannot be bound by the
law.

Since the Court issued its decisions
in June 1999, intellectual property
scholars and practitioners across the
country have come together to explore
ways for Congress to restore protection
for federal intellectual property rights
as against the States. The Patent and
Trademark Office hosted a particularly
enlightening conference in March 2000,
in cooperation with the American In-
tellectual Property Law Association
and the Intellectual Property Section
of the American Bar Association. I
commend the PTO for taking the ini-
tiative on this important issue.

More recently, in September 2001, the
General Accounting Office released a
report requested by Senator ORRIN
HATCH on State Immunity in Infringe-
ment Actions. The GAO’s research con-
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firmed that, after Florida Prepaid,
owners of intellectual property have
few alternatives or remedies available
against State infringements. A State
cannot be sued in Federal court for
damages except in the unlikely event
that it waives its sovereign immunity.
As for the State courts, there is little
chance of success with infringement-
type a actions for patents and copy-
rights because of Federal judicial pre-
emption and an absence of State-recog-
nized causes of action. Furthermore,
even if infringement suits can be
brought in State court, it may not be
possible to bring them against States
that have governmental immunity
shielding them from suit in their own
courts.

What I have just described is a series
of dead ends for intellectual property
owners. That is why the two Federal
agencies with expertise in intellectual
property matters, the U.S. Copyright
Office and the U.S. Patent and Trade-
mark Office, have expressed their sup-
port for corrective legislation by Con-
gress. As the Copyrights Office told the
GAO, “Only in this way can the proper
balance, and basic fairness, be re-
stored.”

I hope we can all agree on the need
for congressional action on this issue.
We need to assure American inventors
and investors, and our foreign trading
partners, that as State involvement in
intellectual property becomes ever
greater in the new information econ-
omy, U.S. intellectual property rights
are backed by legal remedies.

This is important as a matter of eco-
nomics: Our national economy depends
on real and effective intellectual prop-
erty rights. It is also important as a
matter of justice: In conceding that the
States are constitutionally bound to
respect Federal intellectual property
rights but invalidating the remedies
Congress has created to enforce those
rights, the Court has jeopardized one of
the basic principles that distinguishes
our Constitution from the constitution
of the old Soviet Union, the principle
that where there is a right, there must
also be a remedy.

It is also important as a matter of
foreign relations: American trading in-
terests have been well served by our
strong and consistent advocacy of ef-
fective intellectual property protec-
tions in treaty negotiations and other
international fora, and those efforts
could be jeopardized by the loophole in
U.S. intellectual property enforcement
that the Supreme Court has created.

Like most of the constitutional ex-
perts who have examined the issue, I
have no doubt that several constitu-
tional mechanisms remain open to
Congress to restore substantial protec-
tion for patents, copyrights and trade-
marks. The Supreme Court’s
hypertechnical constitutional interpre-
tations require us to jump through
some technical hoops of our own, but
that the exercise is now not merely
worthwhile, but essential to safeguard
both U.S. prosperity and the continued
authority of Congress.
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My bill is based on a simple premise:
That there is no inherent, ‘‘natural
law’’ entitlement to Federal intellec-
tual property rights and remedies. In
discussing the policies underlying the
intellectual property laws, the Su-
preme Court has emphasized that intel-
lectual property is not a right but a
privilege, and that it is conditioned by
a public purpose. For example, the
Court wrote in Mercoid Corp. versus
Mid-Continent Invest Co., a 1944 case,
that ‘““The grant of a patent is the
grant of a special privilege ‘to promote
the Progress of Science and useful
Arts,””” and that ‘It is the public inter-
est which is dominant in the patent
system.” Similarly, in discussing the
copyright laws in Fogerty versus Fan-
tasy, Inc, the Court underscored that
‘““the monopoly privileges that Con-
gress has authorized, while intended to
motivate the creative activity of au-
thors and inventors by the provision of
a special reward, are limited in nature
and must ultimately serve the public
good.”

The Constitution empowers but does
not require Congress to make intellec-
tual property rights and remedies
available, and Congress should do so in
a manner that encourages and protects
innovation in the public and private
sector alike.

States and their institutions, espe-
cially State Universities, benefit
hugely from the Federal intellectual
property laws. All 50 States own or
have obtained patents, some hold many
hundreds of patents. States also hold
other intellectual property rights se-
cured by Federal law, and the trend is
toward increased participation by the
States in commerce involving intellec-
tual property.

Principles of State sovereignty tell
us that States and their instrumental-
ities are entitled to a free and informed
choice of whether or not to participate
in the Federal intellectual property
system, subject only to their constitu-
tional obligations.

Equity and common sense tell us
that one who chooses to enjoy the ben-
efits of a law, whether it be a Federal
research grant or the multimillion-dol-
lar benefits of Federal intellectual
property protections, should also bear
its burdens.

Sound economics and traditional no-
tions of federalism tell us that it is ap-
propriate for the Federal Government
to assist and encourage the sovereign
States in their sponsorship of whatever
innovation and creation they freely
choose to sponsor by giving them intel-
lectual property protection and, on oc-
casion, funding, so long as the States
hold up their end of the bargain by
honoring the exclusive rights of other
intellectual property owners.

The IPPRA builds on these prin-
ciples. In order to promote cooperative
federalism in the intellectual property
arena, it provides reasonable incen-
tives for states to waive their immu-
nity in intellectual property cases and
participate in our national intellectual
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property project on equal terms with
private parties. States that choose not
to waive their immunity within 2 years
after enactment of the TPPRA would
continue to enjoy many of the benefits
of the Federal intellectual property
system; however, like private parties
that sue non-waiving states for in-
fringement, nonwaiving States that
sue private parties for infringement
could not recover any money damages
that would otherwise be available
under Federal law. That is because
Federal intellectual property that has
been owned by a nonwaiving State
would be short one ‘‘stick” from the
usual bundle of rights accorded by Fed-
eral law: The ability to sue for dam-
ages under Federal law when the intel-
lectual property has been infringed.

This scheme is plainly authorized by
the letter of the Constitution. Article I
empowers Congress to ‘‘promote the
Progress of Science and useful Arts, by
securing for limited Times to Authors
and Inventors the exclusive right to
their respective Writings and Discov-
eries.” Incident to this power, Congress
may attach conditions on the receipt of
exclusive intellectual property rights.
Indeed, we have always attached cer-
tain conditions, such as the require-
ment of public disclosure of an inven-
tion at the Patent and Trademark Of-
fice in order to obtain a patent.

My proposal is also consistent with
the spirit of federalism, as interpreted
by the Supreme Court, because it gives
State entities a free, informed and
meaningful choice to waive or not to
waive immunity at any time. The con-
dition imposed on receipt of federal
benefits by the IPPRA, submitting to
suit under laws that are already bind-
ing on the States, is not onerous, nor
does it co-opt any state resources to
the service of Federal policy. It simply
levels the intellectual property playing
field.

Congress may attach conditions on a
State’s receipt of Federal intellectual
property protection under its Article I
intellectual property power just as
Congress may attach conditions on a
State’s receipt of Federal funds under
its Article I spending power. Either
way, the power to attach conditions to
the Federal benefit is an integral part
of the greater power to deny the ben-
efit altogether. Either way, the State
has a choice, to forgo the Federal ben-
efit and exercise its sovereign power
however it wishes subject to the Con-
stitution, or to take the benefit and ex-
ercise its sovereign power in the man-
ner requested by Congress.

Three Federal appeals courts have
applied similar reasoning in connection
with the 1996 Telecommunications Act.
The Courts of Appeals for the Fifth,
Seventh, Tenth Circuits have reasoned
that, because Congress was under no
obligation to allow States to partici-
pate in the regulatory scheme estab-
lished by the 1996 Act, Congress could
validly condition a state commission’s
decision to exercise regulatory author-
ity under the Act on its waiving sov-
ereign immunity.
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This seems like plain common sense
to me. It would be a truly bizarre read-
ing of the Constitution to say that it is
up to Congress whether or not to let
States participate in telecom regula-
tion or in the intellectual property re-
gime, but that if we choose to let them
participate, we cannot hold them ac-
countable for their actions.

Given the choice between opting in
to the intellectual property laws and
forging some intellectual property pro-
tection under the Federal laws, States
and their institutions will, I hope,
choose to opt in. The benefit—being
able to recover damages for an in-
fringement—is significant, while the
burden—consenting to be sued for fu-
ture State infringements—is slight.
Most States already respect intellec-
tual property rights and will seldom
find themselves in infringement suits.

However, some State entities and of-
ficials have violated intellectual prop-
erty rights in the past, and the massive
growth of both intellectual property
and state participation in the intellec-
tual property marketplace that we are
seeing in the new economy give ample
cause for concern that such violations
will continue. Now that the Supreme
Court has seemingly given the States
carte blanche to violate intellectual
property rights free from any adverse
financial consequences so long as they
stand on their newly augmented sov-
ereign immunity, the prospect of
States violating Federal law and then
asserting immunity is too serious to
ignore.

The IPPRA therefore also provides
for the limited set of remedies that the
Supreme Court’s new jurisprudence
leaves available to Congress to enforce
a nonwaiving State’s obligations under
Federal law and the United States Con-
stitution. The key point here is that,
while the Court struck down our prior
effort to enforce the intellectual prop-
erty laws themselves by authorizing
actions for damages against the states,
it nonetheless acknowledged Congress’
power to authorize actions for injunc-
tions and actions to enforce constitu-
tional rights related to intellectual
property.

First, for the avoidance of doubt, the
IPPRA ensures the full availability of
prospective equitable relief to prevent
States from violating or exceeding
their rights under Federal intellectual
property laws. As the Supreme Court
expressly acknowledged in its Semi-
nole Tribe decision in 1996, such relief
is available, notwithstanding any as-
sertion of State sovereign immunity,
under what is generally known as the
doctrine of Ex parte Young.

Second, to address the harm done to
the rights of intellectual property own-
ers before they can secure an injunc-
tion, the IPPRA also provides a dam-
ages remedy to the full extent of Con-
gress’ power to enforce the constitu-
tional rights of intellectual property
owners. Under the Supreme Court’s re-
cent decisions, this remedy is nec-
essarily limited to the redress of con-
stitutional violations, not violations of
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the Federal intellectual property laws
themselves. However, the Supreme
Court has reaffirmed on may occasions
that the intellectual property owner’s
right of exclusion is a property right
fully protected from governmental vio-
lation under the Fifth amendment’s
takings clause and under the 14th
amendment’s due process clause.

The constitutional remedy provided
by the IPPRA closely resembles the
remedy that Congress provided decades
ago for deprivations of Federal rights
by persons acting under color of State
law. The bill does not expand the prop-
erty rights secured by the Federal in-
tellectual property laws—these laws
are already binding on the States’ nor
does the bill interfere with any govern-
mental authority to regulate busi-
nesses that own such rights. It simply
restores the ability of private persons
to enforce such rights against the
States.

I view this bill as an exercise in coop-
erative federalism. Clear, certain, and
uniform national rules protecting Fed-
eral intellectual property rights ben-
efit everyone: Consumers, businesses,
the Federal Government and the
States. The IPPRA preserves States’
rights, and gives States a free choice.
At the same time, it ensures effective
protection for individual constitu-
tional rights closing the loophole cre-
ated by the Supreme Court of Federal
rights unsupported by effective rem-
edies. We unanimously passed more
sweeping legislation in the early 1990s,
but were thwarted by Supreme Court’s
shifting jurisprudence. The IPPRA is
designed to restore the benefits we
sought to provide intellectual property
owners while meeting the Court’s new
jurisprudential requirements.

There are to be sure, other ap-
proaches that Congress could take to
address the problems created by the
Court’s decisions. In consultation with
experts in intellectual property law
and constitutional law, I reviewed sev-
eral alternatives before settling on the
IPPRA’s approach. In the end, I con-
cluded that the approach I have out-
lined is the best way to achieve a solu-
tion that meets any constitutional
concerns, fosters State-Federal co-
operation, and encourages American
innovation and creativity to providing
certain and effective intellectual prop-
erty protection.

when I first introduced the IPPRA in
1999, it prompted a flurry of construc-
tive comments and suggestions on how
the legislation could be improved. I
look forward to considering further re-
finements to the bill as the legislative
process moves forward.

I ask unanimous consent that the
text of the bill and a section-by-section
summary of the bill be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE; REFERENCES.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Intellectual Property Protection Res-
toration Act of 2001”.

(b) REFERENCES.—Any reference in this Act
to the Trademark Act of 1946 shall be a ref-
erence to the Act entitled ‘““An Act to pro-
vide for the registration and protection of
trade-marks used in commerce, to carry out
the provisions of certain international con-
ventions, and for other purposes’, approved
July 5, 1946 (15 U.S.C. 1051 et seq.).

SEC. 2. PURPOSES.

The purposes of this Act are to—

(1) help eliminate the unfair commercial
advantage that States and their instrumen-
talities now hold in the Federal intellectual
property system because of their ability to
obtain protection under the United States
patent, copyright, and trademark laws while
remaining exempt from liability for infring-
ing the rights of others;

(2) promote technological innovation and
artistic creation in furtherance of the poli-
cies underlying Federal laws and inter-
national treaties relating to intellectual
property;

(3) reaffirm the availability of prospective
relief against State officials who are vio-
lating or who threaten to violate Federal in-
tellectual property laws; and

(4) abrogate State sovereign immunity in
cases where States or their instrumental-
ities, officers, or employees violate the
United States Constitution by infringing
Federal intellectual property.

SEC. 3. INTELLECTUAL PROPERTY REMEDIES
EQUALIZATION.

(a) AMENDMENT TO PATENT LAW.—Section
287 of title 35, United States Code, is amend-
ed by adding at the end the following:

“(d)(1) No remedies under section 284 or 289
shall be awarded in any civil action brought
under this title for infringement of a patent
issued on or after January 1, 2002, if a State
or State instrumentality is or was at any
time the legal or beneficial owner of such
patent, except upon proof that—

‘“(A) on or before the date the infringement
commenced or January 1, 2004, whichever is
later, the State has waived its immunity,
under the eleventh amendment of the United
States Constitution and under any other
doctrine of sovereign immunity, from suit in
Federal court brought against the State or
any of its instrumentalities, for any in-
fringement of intellectual property pro-
tected under Federal law; and

‘“(B) such waiver was made in accordance
with the constitution and laws of the State,
and remains effective.

“(2) The limitation on remedies under
paragraph (1) shall not apply with respect to
a patent if—

“(A) the limitation would materially and
adversely affect a legitimate contract-based
expectation in existence before January 1,
2002; or

“(B) the party seeking remedies was a bona
fide purchaser for value of the patent, and,
at the time of the purchase, did not know
and was reasonably without cause to believe
that a State or State instrumentality was
once the legal or beneficial owner of the pat-
ent.

“(3) The limitation on remedies under
paragraph (1) may be raised at any point in
a proceeding, through the conclusion of the
action. If raised before January 1, 2004, the
court may stay the proceeding for a reason-
able time, but not later than January 1, 2004,
to afford the State an opportunity to waive
its immunity as provided in paragraph (1).”.

(b) AMENDMENT TO COPYRIGHT LAW.—Sec-
tion 504 of title 17, United States Code, is
amended by adding at the end the following:

“(e) LIMITATION ON REMEDIES IN CERTAIN
CASES.—
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‘(1) No remedies under this section shall
be awarded in any civil action brought under
this title for infringement of an exclusive
right in a work created on or after January
1, 2002, if a State or State instrumentality is
or was at any time the legal or beneficial
owner of such right, except upon proof that—

‘“(A) on or before the date the infringement
commenced or January 1, 2004, whichever is
later, the State has waived its immunity,
under the eleventh amendment of the United
States Constitution and under any other
doctrine of sovereign immunity, from suit in
Federal court brought against the State or
any of its instrumentalities, for any in-
fringement of intellectual property pro-
tected under Federal law; and

‘(B) such waiver was made in accordance
with the constitution and laws of the State,
and remains effective.

‘“(2) The limitation on remedies under
paragraph (1) shall not apply with respect to
an exclusive right if—

‘“(A) the limitation would materially and
adversely affect a legitimate contract-based
expectation in existence before January 1,
2002; or

“(B) the party seeking remedies was a bona
fide purchaser for value of the exclusive
right, and, at the time of the purchase, did
not know and was reasonably without cause
to believe that a State or State instrumen-
tality was once the legal or beneficial owner
of the right.

‘“(3) The limitation on remedies under
paragraph (1) may be raised at any point in
a proceeding, through the conclusion of the
action. If raised before January 1, 2004, the
court may stay the proceeding for a reason-
able time, but not later than January 1, 2004,
to afford the State an opportunity to waive
its immunity as provided in paragraph (1).”.

(c) AMENDMENT TO TRADEMARK LAW.—Sec-
tion 35 of the Trademark Act of 1946 (15
U.S.C. 1117) is amended by adding at the end
the following:

‘“(e) LIMITATION ON REMEDIES IN CERTAIN
CASES.—

‘(1) No remedies under this section shall
be awarded in any civil action arising under
this Act for a violation of any right of the
registrant of a mark registered in the Patent
and Trademark Office on or after January 1,
2002, or any right of the owner of a mark
first used in commerce on or after January 1,
2002, if a State or State instrumentality is or
was at any time the legal or beneficial owner
of such right, except upon proof that—

‘““(A) on or before the date the violation
commenced or January 1, 2004, whichever is
later, the State has waived its immunity,
under the eleventh amendment of the United
States Constitution and under any other
doctrine of sovereign immunity, from suit in
Federal court brought against the State or
any of its instrumentalities, for any in-
fringement of intellectual property pro-
tected under Federal law; and

‘(B) such waiver was made in accordance
with the constitution and laws of the State,
and remains effective.

‘“(2) The limitation on remedies under
paragraph (1) shall not apply with respect to
a right of the registrant or owner of a mark
if—

““(A) the limitation would materially and
adversely affect a legitimate contract-based
expectation in existence before January 1,
2002; or

‘(B) the party seeking remedies was a bona
fide purchaser for value of the right, and, at
the time of the purchase, did not know and
was reasonably without cause to believe that
a State or State instrumentality was once
the legal or beneficial owner of the right.

‘“(83) The limitation on remedies under
paragraph (1) may be raised at any point in
a proceeding, through the conclusion of the
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action. If raised before January 1, 2004, the

court may stay the proceeding for a reason-

able time, but not later than January 1, 2004,

to afford the State an opportunity to waive

its immunity as provided in paragraph (1).”.

(d) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) AMENDMENTS TO PATENT LAW.—

(A) IN GENERAL.—Section 296 of title 35,
United States Code, is repealed.

(B) TABLE OF SECTIONS.—The table of sec-
tions for chapter 29 of title 35, United States
Code, is amended by striking the item relat-
ing to section 296.

(2) AMENDMENTS TO COPYRIGHT LAW.—

(A) IN GENERAL.—Section 511 of title 17,
United States Code, is repealed.

(B) TABLE OF SECTIONS.—The table of sec-
tions for chapter 5 of title 17, United States
Code, is amended by striking the item relat-
ing to section 511.

(3) AMENDMENTS TO TRADEMARK LAW.—Sec-
tion 40 of the Trademark Act of 1946 (15
U.S.C. 1122) is amended—

(A) by striking subsection (b);

(B) in subsection (c¢), by striking ‘“‘or (b)”
after ‘‘subsection (a)’’; and

(C) by redesignating subsection (c) as sub-
section (b).

SEC. 4. CLARIFICATION OF REMEDIES AVAIL-
ABLE FOR STATUTORY VIOLATIONS
BY STATE OFFICERS AND EMPLOY-
EES.

In any action against an officer or em-
ployee of a State or State instrumentality
for any violation of any of the provisions of
title 17 or 35, United States Code, the Trade-
mark Act of 1946, or the Plant Variety Pro-
tection Act (7 U.S.C. 2321 et seq.), remedies
shall be available against the officer or em-
ployee in the same manner and to the same
extent as such remedies are available in an
action against a private individual under
like circumstances. Such remedies may in-
clude monetary damages assessed against
the officer or employee, declaratory and in-
junctive relief, costs, attorney fees, and de-
struction of infringing articles, as provided
under the applicable Federal statute.

SEC. 5. LIABILITY OF STATES FOR CONSTITU-
TIONAL VIOLATIONS INVOLVING IN-
TELLECTUAL PROPERTY.

(a) DUE PROCESS VIOLATIONS.—Any State
or State instrumentality that violates any of
the exclusive rights of a patent owner under
title 35, United States Code, of a copyright
owner, author, or owner of a mask work or
original design under title 17, United States
Code, of an owner or registrant of a mark
used in commerce or registered in the Patent
and Trademark Office under the Trademark
Act of 1946, or of an owner of a protected
plant variety under the Plant Variety Pro-
tection Act (7 U.S.C. 2321 et seq.), in a man-
ner that deprives any person of property in
violation of the fourteenth amendment of
the United States Constitution, shall be lia-
ble to the party injured in a civil action in
Federal court for compensation for the harm
caused by such violation.

(b) TAKINGS VIOLATIONS.—

(1) IN GENERAL.—AnNy State or State instru-
mentality that violates any of the exclusive
rights of a patent owner under title 35,
United States Code, of a copyright owner,
author, or owner of a mask work or original
design under title 17, United States Code, of
an owner or registrant of a mark used in
commerce or registered in the Patent and
Trademark Office under the Trademark Act
of 1946, or of an owner of a protected plant
variety under the Plant Variety Protection
Act (7 U.S.C. 2321 et seq.), in a manner that
takes property in violation of the fifth and
fourteenth amendments of the United States
Constitution, shall be liable to the party in-
jured in a civil action in Federal court for
compensation for the harm caused by such
violation.
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(2) EFFECT ON OTHER RELIEF.—Nothing in
this subsection shall prevent or affect the
ability of a party to obtain declaratory or in-
junctive relief under section 4 of this Act or
otherwise.

(c) COMPENSATION.—Compensation under
subsection (a) or (b)—

(1) may include actual damages, profits,
statutory damages, interest, costs, expert
witness fees, and attorney fees, as set forth
in the appropriate provisions of title 17 or 35,
United States Code, the Trademark Act of
1946, and the Plant Variety Protection Act;
and

(2) may not include an award of treble or
enhanced damages under section 284 of title
35, United States Code, section 504(d) of title
17, United States Code, section 35(b) of the
Trademark Act of 1946 (15 U.S.C. 1117 (b)),
and section 124(b) of the Plant Variety Pro-
tection Act (7 U.S.C. 2564(b)).

(d) BURDEN OF PROOF.—In any action under
subsection (a) or (b)—

(1) with respect to any matter that would
have to be proved if the action were an ac-
tion for infringement brought under the ap-
plicable Federal statute, the burden of proof
shall be the same as if the action were
brought under such statute; and

(2) with respect to all other matters, in-
cluding whether the State provides an ade-
quate remedy for any deprivation of property
proved by the injured party under subsection
(a), the burden of proof shall be upon the
State or State instrumentality.

(e) EFFECTIVE DATE.—This section shall
apply to violations that occur on or after the
date of enactment of this Act.

SEC. 6. RULES OF CONSTRUCTION.

(a) JURISDICTION.—The district courts shall
have original jurisdiction of any action aris-
ing under this Act under section 1338 of title
28, United States Code.

(b) BROAD CONSTRUCTION.—This Act shall
be construed in favor of a broad protection of
intellectual property, to the maximum ex-
tent permitted by the United States Con-
stitution.

(c) SEVERABILITY.—If any provision of this
Act or any application of such provision to
any person or circumstance is held to be un-
constitutional, the remainder of this Act and
the application of the provision to any other
person or circumstance shall not be affected.

INTELLECTUAL PROPERTY PROTECTION RES-
TORATION ACT OF 2001—SECTION-BY-SECTION
SUMMARY
Recent Supreme Court decisions invali-

dated prior efforts by Congress to abrogate

state sovereign immunity in actions arising
under the federal intellectual property laws.

The Court’s decisions give states an unfair

advantage in the intellectual property mar-

ketplace by shielding them from money
damages when they infringe the rights of pri-
vate parties, while leaving them free to ob-
tain money damages when their own rights
are infringed. These decisions also have the
potential to impair the rights of private in-
tellectual property owners, discourage tech-
nological innovation and artistic creation,
and compromise the ability of the United

States to fulfill its obligations under a vari-

ety of international treaties. The Intellec-

tual Property Protection Restoration Act of

2001 creates reasonable incentives for states

to waive their immunity in intellectual

property cases and participate in the intel-
lectual property marketplace on equal terms
with private parties. The bill also provides
new remedies for state infringements that
rise to the level of constitutional violations.

Sec. 1. Short title; references.—This Act
may be cited as the ‘‘Intellectual Property

Protection Restoration Act of 2001.

Sec. 2. Purposes.—Legislative purposes in
support of this Act.
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Sec. 3. Intellectual property remedies
equalization.—Places states on an equal
footing with private parties by eliminating
any damages remedy for infringement of
state-owned intellectual property unless the
state has waived its immunity from any
damages remedy for infringement of pri-
vately-owned intellectual property. Intellec-
tual property that the state owned before
the enactment of this Act is not affected.

Sec. 4. Clarification of remedies available
for statutory violations by state officers and
employees.—Affirms the availability of in-
junctive relief against state officials who
violate the federal intellectual property
laws. Such relief is authorized under the doc-
trine of Ex parte Young, 209 U.S. 123 (1908),
which held that an individual may sue a
state official for prospective relief requiring
the state official to cease violating federal
law, even if the state itself is immune from
suit under the eleventh amendment. This
section also affirms that state officials may
be personally liable for violations of the in-
tellectual property laws.

Sec. 5. Liability of states for constitu-
tional violations involving intellectual prop-
erty.—Establishes a right to compensation
for state infringements of intellectual prop-
erty that rise to the level of constitutional
violations. Compensation shall be measured
by the statutory remedies available under
the federal intellectual property laws, but
may not include treble damages.

Sec. 6. Rules of construction.—Establishes
rules for interpreting this Act.

By Mr. THOMPSON:

S. 1612. A bill to provide Federal
managers with tools and flexibility in
areas such as personnel, budgeting,
property management and disposal,
and for other purposes; to the Com-
mittee on Governmental Affairs.

By Mr. THOMPSON:

S. 1613. A bill to provide for expedited
congressional consideration of ‘‘Free-
dom to Manage’ legislative proposals
transmitted by the President to Con-
gress to eliminate or reduce barriers to
efficient government operations that
are posed by laws that apply to one or
more agencies, including government-
wide laws; to the Committee on Gov-
ernmental Affairs.

Mr. THOMPSON. Mr. President, I am
introducing legislation today that was
referred to Congress by President Bush.
The legislation seeks to extensively re-
form management of the Federal Gov-
ernment. I applaud the Administra-
tion’s attention to the issue of govern-
ment reform, and I will work with my
colleagues on the Governmental Affairs
Committee and in Congress to enact
this important package, because it in-
cludes comprehensive reforms that will
make government work better.

The Governmental Affairs Com-
mittee has documented the problems
affecting Executive Branch operations
for some time, and I am impressed with
the President’s attention to these
issues at this critical time in our Na-
tion’s history. The President’s package
of management reform proposals will
allow government managers to carry
out their critical responsibilities for
the American public more effectively.
It’s obvious the Administration under-
stands how very important government
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reform is to ensuring that the govern-
ment can accomplish its varied mis-
sions.

The legislation, which includes the
Freedom to Manage Act and the Mana-
gerial Flexibility Act, makes it easier
for Executive Branch management to
increase accountability, reduce unnec-
essary costs, and manage for results.
The Managerial Flexibility Act will
help the government recruit and retain
people with needed skills, increase the
flexibility of federal property manage-
ment, and allow agencies to budget for
results. The Freedom to Manage Act
would allow other reform proposals,
submitted to the Congress by the Ad-
ministration, to be considered expedi-
tiously by the Congress.

I ask unanimous consent that a sum-
mary of this important legislation be
printed in the RECORD.

There being no objection, the sum-
mary was ordered to be printed in the
RECORD, as follows:

FREEDOM TO MANAGE REFORM PACKAGE—A
SUMMARY

Freedom to Manage Act of 2001

This legislation establishes a procedure
under which heads of departments and agen-
cies can identify statutory barriers to good
management. Congress, in turn, would
quickly consider those obstacles and act to
remove them.

Managerial Flexibility Act of 2001

This legislation provides federal managers
with increased flexibility in managing per-
sonnel; assigns agencies the responsibility
for funding the full government share of the
accruing cost of all retirement and retiree
health care benefits for Federal employees;
and gives agencies greater flexibility in man-
aging property.

Reform Personnel Management. This pro-
posal gives Federal agencies and managers
increased discretion and flexibility in at-
tracting, managing, and retaining a high
quality workforce. It empowers Federal
agencies to determine when, if, and how they
might offer new employee incentives, and it
enhances the agencies’ authority to use re-
cruitment, retention, and relocation bonuses
to compete better with the private sector.
The bill permits agencies to develop alter-
native personnel systems to attract and hire
employees that best fit the position, and it
will enable managers to offer early retire-
ment packages. By enacting important
changes to the Senior Executive Service,
this proposal also permits high-level Federal
managers to be treated more like their pri-
vate sector counterparts, by results-based
performance standards that hold them ac-
countable.

Budgeting and Managing for Results.—Full
Funding for Federal Retiree Costs: This pro-
posal charges Federal agencies the full ac-
cruing cost of all retirement and retiree
health care benefits for Federal employees.
This proposal is the first government-wide
step in linking the full cost of resources used
with the results achieved, which will make
management in the Executive Branch more
performance-oriented. This proposal will not
change any of the benefits provided by these
programs, and will not change the level of
employee contributions.

Reform Federal Property Management.—
The Federal Government owns or controls
more than 24 million acres of land and facili-
ties, but existing rules restrict the govern-
ment’s ability to consolidate or release
underperforming property. In many in-
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stances, Federal agencies lack the incentives
and authority to renovate the property or
tap its equity. This proposal facilitates a
total asset management approach to Federal
property issues by: improving life cycle plan-
ning and management; allowing greater
flexibility to optimize asset performance;
and providing incentives for better property
management. Modernizing these processes
enhances government-wide property manage-
ment, bringing the practices federal agencies
use to manage their assets into the 21st cen-
tury.

By Mr. SESSIONS (for himself,
Mrs. HUTCHISON, Mr. EDWARDS,
Mr. SHELBY, Mr. HOLLINGS, Mr.
LoTT, Mr. CLELAND, Mr. COCH-
RAN, Mr. HELMS, and Mr.
INHOFE):

S. 1614. A bill to provide for the pres-
ervation and restoration of historic
buildings at historically women’s pub-
lic colleges or universities; to the Com-
mittee on Energy and Natural Re-
sources.

Mr. SESSIONS. Mr. President, today
I rise to re-introduce legislation to
help preserve the heritage of eight his-
toric women’s colleges and univer-
sities. The legislation would authorize
the Secretary of the Interior to provide
restoration and preservation grants for
historic buildings and structures at
eight historically women’s colleges or
universities. The bill directs the Sec-
retary to award $16 million annually
from fiscal years 2002 through 2006 to
the eight institutions. Funds would be
awarded from the National Historic
Preservation Fund and are subject to a
50 percent matching requirement from
non-federal sources.

The sweeping changes of the indus-
trial revolution prompted Congress in
1862, with further action in 1887 and
1890, to provide Federal support for the
establishment of agricultural and me-
chanical colleges with growing empha-
sis on industrial and technical edu-
cation. Unfortunately, these ‘‘land-
grant’ schools were only for men, leav-
ing women untrained as they entered
the expanded work force. Women’s ad-
vocates, such as Miss Julia Tutwiler in
Alabama, immediately recognized the
need for institutions where women
could receive an equal education. Be-
ginning in 1836, eight institutions in
seven separate States were established
as industrial schools for women. These
institutions include the Mississippi
University for Women, in Alabama the
University of Montevallo, Georgia Col-
lege and State University, Wesleyan
College also in Georgia, Winthrop Uni-
versity in South Carolina, University
of North Carolina at Greensboro, Texas
Women’s University, and the Univer-
sity of Science and Arts of OKklahoma.
These eight institutions remain open,
providing a liberal arts education for
both men and women, but retain sig-
nificant historical and academic fea-
tures of those pioneering efforts to edu-
cate women. Despite their continued
use, many of the structures located on
these campuses are facing destruction
or closure because preservation funds
are not available. My legislation would
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enable these buildings to be preserved
and maintained by providing funding
for the historic buildings located at the
colleges and universities that I have
identified. Funding would originate
from the National Historic Preserva-
tion Fund. No more than $16 million
would be available and would be dis-
tributed in equal amounts to the eight
institutions. My bill also provides that
a b0 percent matching contribution
from non-federal sources and assures
that alterations in properties using the
funds are subject to approval from the
Secretary of the Interior and reason-
able public access for interpretive and
educational purposes.

These historically women’s colleges
and universities have contributed sig-
nificantly to the effort to attain equal
opportunity through postsecondary
education for women, low income indi-
viduals, and educationally disadvan-
taged Americans. I believe it is our
duty to do all we can to preserve these
historic institutions and I ask my col-
leagues for their support.

By Mr. TORRICELLI (for himself
and Mr. CORZINE):

S. 1616. A bill to provide for interest
on late payments of health care claims;
to the Committee on Finance.

Mr. TORRICELLI. Mr. President, I
rise today to introduce the ‘‘Prompt
Payment Bill”’. This legislation ad-
dresses the need for the managed care
industry to not only take responsi-
bility for their payments on time, but
to face specific penalties if they do not
do so.

HMOs are one of the few entities that
continue to be shielded from lawsuits.
It is shocking that under current fed-
eral and most state laws, there are no
consequences when HMOs fail to pay
their bills in a timely manner. HMOs
even have the right to drop out of
Medicare simply because they are
unsatisfied with the rate, let alone the
timeliness, of what the government is
paying them. It is time that this lack
of accountability is addressed and sig-
nificantly increased.

In my State of New Jersey, there is
in fact a ‘“‘prompt pay’ law that re-
quires HMOs to pay their bills in thirty
days from receiving a claim from a
beneficiary, hospital or health care
provider. However, a 1998 survey of
twenty-four New Jersey hospitals
found that more than $150 million in
HMO payments were held up for sixty
days or longer. That same year, sixty
percent of New Jersey hospitals lost
money, over $172 million in statewide
losses. HMOs simply face no con-
sequences from state regulatory agen-
cies and the enforcement mechanisms
currently in place are too weak. If we
let this continue, we will jeopardize the
care that people receive from their
health care providers.

For these reasons, I am introducing
the ‘“‘Prompt Payment Bill”’. This
amendment will move HMOs consider-
ably closer to assuming the financial
responsibilities for the health care cov-
erage they are being paid to provide.
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Specifically, it will call for a ten-per-
cent interest penalty per year on any
payment not made within 45 days. If
the HMO continues to be delinquent,
beneficiaries or health care providers
can bring the HMO to court to make
them pay their bills.

I urge my colleagues to join me in
my efforts in making the managed care
industry significantly more account-
able to their beneficiaries.

By Mr. DODD (for himself, Mr.
WARNER, Mr. SARBANES, Mr.
SCHUMER, Mrs. MURRAY, Mr.
CLELAND, Mr. CORZINE, and Mr.
DASCHLE):

S. 1617. A bill to amend the Work-
force Investment Act of 1998 to in-
crease the hiring of firefighters, and for
other purposes; to the Committee on

Health, Education, Labor, and Pen-
sions.
Mr. DODD. Mr. President, I rise

today with my colleagues Senator
WARNER, Senator SARBANES, Senator
SCHUMER, Senator MURRAY, Senator
CLELAND, and Senator CORZINE to in-
troduce legislation to ensure that
America’s firefighters have the staffing
they need to safely do their jobs.

It has been nearly seven weeks since
the terrorist attacks on the World
Trade Center and the Pentagon. We are
still assessing the damage done by
those attacks, but one thing is already
absolutely certain, the world has
changed. And as we begin to figure out
all of the ways in which the world has
changed, we are starting to reassess
our national priorities. We, as a Na-
tion, are taking stock of our strengths
and vulnerabilities, and we’re identi-
fying ways to improve our capacity to
deal with the threats that became so
apparent on September 11.

One of the fundamental new realities
that we find ourselves facing is that
America needs to be better prepared to
respond to deliberate acts of mass de-
struction. We need to be better pre-
pared to deal with acts of bioterrorism
and we need to be prepared to help save
people even if they are deliberately at-
tacked with toxic chemical weapons. In
short, we need to be prepared for what
seemed unthinkable.

The legislation that we are proposing
will help ensure that America’s local
fire agencies have the human resources
that they need to meet the challenges
which they will address as America
faces the challenge of an extended war
against terrorism.

Just as we have called up the Na-
tional Guard to meet the increased
need for more manpower in the mili-
tary, we need to make a national com-
mitment to hire the firefighters nec-
essary to protect the American people
here on the home front. The legislation
that we are proposing will put 75,000
new firefighters on America’s streets
over the next seven years.

Many of us in Congress have long un-
derstood that America’s firefighters
make extraordinary contributions to
their communities everyday. But on
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September 11, we got a glimpse of a
larger role that the men and women of
the fire service, not to mention police
forces play. The national role of our
firefighters has become apparent. They
have made the nation proud.

Despite the increasingly important
role firefighters play both in our local
communities and as part of our na-
tional homeland defense system, com-
munities over the years have not main-
tained the level of staffing necessary to
ensure the safety of the public or even
of the firefighters themselves.

Since 1970, the number of firefighters
as a percentage of the U.S. workforce
has steadily declined. Today in Amer-
ica there is only one firefighter for
every 280 citizens. We have fewer fire-
fighters per capita than nurses and po-
lice officers. We need to turn this trend
around, now more than ever.

Understaffing is dangerous for the
public and for firefighters. Chronic
understaffing means that many fire-
fighters do not have the backup and
on-the-ground support they need to do
their jobs safely. The sad consequence
is that about every three days we lose
a firefighter in the line of duty. And on
some days, the losses are unimaginably
high.

We learned on September 11 that the
American homeland is not immune
from unthinkable acts of violence.
Knowing that, we have an obligation to
take every reasonable step to mitigate
the potential damage that may be
caused by future attacks.

Again, just as we have called up the
National Guard to meet the increased
need for more manpower in the mili-
tary, we need to make a national com-
mitment to hire firefighters to protect
the American people. In these difficult
times, it is both necessary and proper
for us to send for reinforcements for
our domestic defenders. The SAFER
Act will make that commitment.

This legislation honors America’s
firefighters. It acknowledges the men
and women who charge up the stairs
while everybody else is running down
them. But it is more than that. This
legislation is an investment in Amer-
ica’s security, an investment that will
rebuild public confidence and help reas-
sure Americans that their homes and
businesses are as well protected as pos-
sible.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

S. 1617

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. STAFFING FOR ADEQUATE FIRE AND
EMERGENCY RESPONSE.

Title IIT of the Workforce Investment Act
of 1998 (Public Law 105-220; 112 Stat. 1080) is
amended by adding at the end the following:

“Subtitle E—Staffing for Adequate Fire and

Emergency Response
“SEC. 351. SHORT TITLE.

‘““This subtitle may be cited as the ‘Staff-
ing for Adequate Fire and Emergency Re-
sponse Act of 2001’ or as the ‘SAFER Act of
2001°.
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“SEC. 352. PURPOSES.

“The purposes of this subtitle are—

‘(1) to expand on the firefighter assistance
grant program under section 33 of the Fed-
eral Fire Prevention and Control Act of 1974
(15 U.S.C. 2229), in order to ensure adequate
funding to increase the number of fire-
fighting personnel throughout the Nation;

‘(2) to substantially increase the hiring of
firefighters so that communities can—

“(A) meet industry minimum standards for
providing adequate protection from acts of
terrorism and hazards; and

‘““(B) enhance the ability of firefighter
units to save lives, save property, and effec-
tively respond to all types of emergencies;
and

‘“(3) to promote that substantial increase
in hiring by establishing a program of
grants, authorized for 7 years, to provide di-
rect funding to States, units of local govern-
ment, and Indian tribal organizations for
firefighter salaries and benefits.

“SEC. 353. DEFINITIONS.

“In this subtitle:

‘(1) ELIGIBLE ENTITY.—The term ‘eligible
entity’ means—

“(A) a State, a unit of local government, a
tribal organization, or another public entity;
or

“(B) a multi-jurisdictional or regional con-
sortia of entities described in subparagraph
(A).

‘“(2) FIREFIGHTER.—The term ‘firefighter’
has the meaning given the term ‘employee in
fire protection activities’ in section 3 of the
Fair Labor Standards Act of 1938 (29 U.S.C.
203).

‘“(3) INDIAN TRIBE; TRIBAL ORGANIZATION.—
The terms ‘Indian tribe’ and ‘tribal organiza-
tion’ have the meanings given the terms in
section 4 of the Indian Self-Determination
and Education Assistance Act (256 U.S.C.
450b).

‘“(4) SECRETARY.—The term ‘Secretary’
means the Secretary of Labor, acting after
consultation with the Director of the Fed-
eral Emergency Management Agency.

‘() STATE.—The term ‘State’ means each
of the several States of the United States,
the District of Columbia, the Commonwealth
of Puerto Rico, the United States Virgin Is-
lands, Guam, American Samoa, and the Com-
monwealth of the Northern Mariana Islands.
“SEC. 354. AUTHORITY TO MAKE GRANTS.

‘‘(a) DEFINITION.—In this section, the term
‘qualifying entity’, used with respect to a fis-
cal year, means any eligible entity (includ-
ing a State) that has submitted an applica-
tion under section 355 for the fiscal year that
meets the requirements of this subtitle and
such additional requirements as the Sec-
retary may prescribe.

“(b) GRANT AUTHORIZATION.—The Sec-
retary may make grants to eligible entities
to pay for the Federal share of the cost of
carrying out projects to hire firefighters.

“(c) MINIMUM AMOUNT.—

‘(1) AMOUNT.—For any fiscal year, the Sec-
retary shall ensure that the qualifying enti-
ties in each State shall receive, through
grants made under this section, a total
amount that is not less than % of 1 percent
of the amount appropriated under section 362
for the fiscal year.

‘(2) EXCEPTION.—Paragraph (1) shall not
apply for a fiscal year if the Secretary makes
a grant under this section to every quali-
fying entity for the fiscal year.

‘(d) GRANT PERIODS.—The Secretary may
make grants under this section for periods of
3 years.

‘‘(e) FEDERAL SHARE.—

‘(1) IN GENERAL.—The Federal share of the
cost of carrying out a project to hire fire-
fighters under this subtitle shall be not more
than 75 percent.
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‘“(2) NON-FEDERAL SHARE.—The non-Federal
share shall be provided—

““(A) in cash;

‘“(B) in the case of a State or unit of local
government, from assets received through an
asset forfeiture program; or

“(C) in the case of a tribal organization or
the Bureau of Indian Affairs, from any Fed-
eral funds made available for firefighting
functions to assist an Indian tribe.

‘(3) WAIVER.—The Secretary may waive
the requirements of paragraphs (1) and (2) for
an eligible entity.

“SEC. 355. APPLICATIONS.

‘“‘(a) IN GENERAL.—To be eligible to receive
a grant under this subtitle, an entity shall
submit an application to the Secretary at
such time, in such manner, and containing
such information as the Secretary may pre-
scribe.

“(b)
shall—

‘(1) include a long-term strategy and de-
tailed implementation plan, for the hiring to
be conducted under the grant, that reflects
consultation with community groups and ap-
propriate private and public agencies and re-
flects consideration of a statewide strategy
for such hiring;

‘(2) specify the reasons why the entity is
unable to hire sufficient firefighters to ad-
dress the entity’s needs, without Federal as-
sistance;

““(3)(A) specify the average number of fire-
fighters employed by the entity during the
fiscal year prior to the fiscal year for which
the application is submitted; and

‘(B) outline the initial and planned level
of community support for implementing the
strategy and plan, including the level of fi-
nancial and in-kind contributions or other
tangible commitments;

““(4)(A) specify plans for obtaining nec-
essary support and continuing the employ-
ment of a greater number of firefighters than
the number specified under paragraph (3)(A),
following the conclusion of Federal assist-
ance under this subtitle; and

‘(B) include an assurance that the entity
will continue the employment of firefighters
hired with funds made available through the
grant for at least 1 year after the end of the
grant period; and

“(5) include assurances that the entity
will, to the extent practicable, seek, recruit,
and hire members of racial and ethnic minor-
ity groups and women in order to increase
the ranks of minorities and women within
the entity’s firefighter units.

“(e) SMALL JURISDICTIONS.—Notwith-
standing any other provision of this subtitle,
the Secretary may waive 1 or more of the re-
quirements of subsection (b), and may make
special provisions to facilitate the expedited
submission, processing, and approval of an
application under this section, for an eligible
entity that is a unit of local government, or
an eligible entity serving a fire district, that
has jurisdiction over an area with a popu-
lation of less than 50,000.

‘“(d) PREFERENCE.—In awarding grants
under this subtitle, the Secretary—

‘(1) shall give preference to a unit of local
government; and

“(2) may give preference, where feasible, to
an eligible entity that submits an applica-
tion containing a plan that—

““(A) provides for hiring (including rehir-
ing) career firefighters; and

‘“(B) requires the entity to contribute a
non-Federal share of more than 25 percent of
the cost of carrying out a project to hire the
firefighters.

‘‘(e) STATE AND LOCAL APPLICATIONS.—If a
unit of local government for a community,
and the State in which the community is lo-
cated, submit applications under this section

CONTENTS.—Each such application
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for a fiscal year to carry out a project in a
community, and the unit of local govern-
ment and State are qualifying entities under
section 354(a), the Secretary—

‘(1) shall make a grant under this subtitle
to the unit of local government for that
year; and

‘“(2) shall not make a grant under this sub-
title to the State to carry out a project in
that community for that year.

“SEC. 356. USE OF FUNDS.

‘“(a) IN GENERAL.—An eligible entity that
receives a grant under this subtitle shall use
the funds made available through the grant
to hire career firefighters. The funds may
only be used to increase the number of fire-
fighters employed by the agency from the
number specified under section 355(b)(3)(A).
The funds may be used for salaries and bene-
fits for the firefighters.

“(b) HIRING COSTS.—

‘(1) FISCAL YEAR 2002.—For fiscal year 2002,
in hiring any 1 firefighter, the entity may
not use more than $90,000 of such funds.

‘“(2) SUBSEQUENT YEARS.—For each subse-
quent fiscal year, in hiring any 1 firefighter,
the entity may not use more than $90,000 of
such funds, increased or decreased by the
same percentage as the percentage by which
the Consumer Price Index for All Urban Con-
sumers (United States city average), pub-
lished by the Secretary of Labor, has in-
creased or decreased by September of the
preceding fiscal year from such Index for
September 2001.

‘“(3) WAIVERS.—The Secretary may waive
the requirements of paragraph (1) or (2) for
an eligible entity.

‘“(c) SUPPLEMENT, NOT SUPPLANT.—Funds
appropriated pursuant to the authority of
this subtitle shall be used to supplement and
not supplant other Federal, State, and local
public funds expended to hire firefighters.
“SEC. 357. TECHNICAL ASSISTANCE.

““The Secretary may provide technical as-
sistance to eligible entities to further the
purposes of this Act.

“SEC. 358. MONITORING AND EVALUATIONS.

“(a) MONITORING COMPONENTS.—Each
project funded through a grant made under
this subtitle shall contain a monitoring com-
ponent, developed pursuant to regulations
established by the Secretary. The moni-
toring required by this subsection shall in-
clude systematic identification and collec-
tion of data about the project throughout
the period of the project and presentation of
such data in a usable form.

“(b) EVALUATION COMPONENTS.—The Sec-
retary may require that selected grant re-
cipients under this subtitle conduct local
evaluations or participate in a national eval-
uation, pursuant to regulations established
by the Secretary. Such local or national
evaluations may include assessments of the
implementation of different projects. The
Secretary may require selected grant recipi-
ents under this subtitle to conduct local out-
come evaluations to determine the effective-
ness of projects under this subtitle.

‘“(c) PERIODIC REPORTS.—The Secretary
may require a grant recipient under this sub-
title to submit to the Secretary the results
of the monitoring and evaluations required
under subsections (a) and (b) and such other
data and information as the Secretary deter-
mines to be reasonably necessary.

“(d) REVOCATION OR SUSPENSION OF FUND-
ING.—If the Secretary determines, as a result
of the monitoring or evaluations required by
this section, or otherwise, that a grant re-
cipient under this subtitle is not in substan-
tial compliance with the terms and require-
ments of an approved grant application sub-
mitted under section 355, the Secretary may
revoke the grant or suspend part or all of the
funding provided under the grant.
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“SEC. 359. ACCESS TO DOCUMENTS.

“‘For the purpose of conducting an audit or
examination of a grant recipient that carries
out a project under this subtitle, the Sec-
retary and the Comptroller General of the
United States shall have access to any perti-
nent books, documents, papers, or records of
the grant recipient and any State or local
government, person, business, or other enti-
ty, that is involved in the project.

“SEC. 360. REPORT TO CONGRESS.

“Not later than September 30, 2008, the
Secretary shall submit a report to Congress
concerning the experiences of eligible enti-
ties in carrying out projects under this sub-
title, and the effects of the grants made
under this subtitle. The report may include
recommendations for such legislation as the
Secretary may consider to be appropriate,
which may include reauthorization of this
subtitle.

“SEC. 361. REGULATIONS.

“The Secretary may issue regulations to
carry out this subtitle.

“SEC. 362. AUTHORIZATION OF APPROPRIATIONS.

‘“(a) IN GENERAL.—There is authorized to
be appropriated to carry out this subtitle—

‘(1) $1,000,000,000 for fiscal year 2002;—

¢“(2) $1,030,000,000 for fiscal year 2003;

¢“(3) $1,061,000,000 for fiscal year 2004;

““(4) $1,093,000,000 for fiscal year 2005;

¢“(5) $1,126,000,000 for fiscal year 2006;

““(6) $1,159,000,000 for fiscal year 2007; and

<(7) $1,194,000,000 for fiscal year 2008.

““(b) AVAILABILITY.—Funds appropriated
under subsection (a) for a fiscal year shall re-
main available until the end of the second
succeeding fiscal year.”.

SEC. 2. CONFORMING AMENDMENT.

The table of contents in section 1(b) of the
Workforce Investment Act of 1998 (Public
Law 105-220; 112 Stat. 936) is amended, in the
items relating to title III, by adding at the
end the following:

‘““Subtitle E—Staffing for Adequate Fire and
Emergency Response

‘“Sec. 351. Short title.

‘“‘Sec. 352. Purposes.

““Sec. 353. Definitions.

‘“‘Sec. 354. Authority to make grants.

‘‘Sec. 3bb. Applications.

‘“Sec. 356. Use of funds.

‘“Sec. 357. Technical assistance.

‘“‘Sec. 358. Monitoring and evaluations.

““Sec. 359. Access to documents.

‘“Sec. 360. Report to Congress.

‘‘Sec. 361. Regulations.

““Sec. 362. Authorization of appropria-
tions.”.

Mr. WARNER. Mr. President, I am
pleased to join my colleague from Con-
necticut, Senator DODD, in introducing
legislation that will address a pressing
issue for many States and localities
which do not have the necessary fund-
ing to hire additional firefighters. The
SAFER Act establishes a new grant
program that will provide direct fund-
ing to fire and rescue departments to
cover some of the costs associated with
hiring and training new firefighters.

The brave women and men serving in
our nation’s fire service are on the
front lines in America’s new war on
terrorism. They have a critical role in
our homeland defense initiatives.

The SAFER Act would help ensure
adequate staffing for fire and emer-
gency response. Earlier this year the
National Fire Protection Association,
a nonprofit organization which devel-
ops and promotes scientifically based
consensus codes and standards, adopted
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a standard on response operational and
deployment issues pertaining to fire
and rescue departments. Based upon
that standard, almost two thirds of fire
companies across the country operate
with inadequate staffing. The cost for
many municipalities to meet these new
safety standards, however, would be
significant.

Many Americans are not aware of the
staffing shortages we may face in our
fire and rescue departments. The role
of firefighter in our communities is far
greater than most realize. They are
first to respond to hazardous materials
calls, chemicals emergencies, bio-
hazard incidents, and water rescues.
These are dangers which our fire rescue
personnel deal with on a daily basis.

Well over 300 firefighters lost their
lives in the line of duty in responding
to the World Trade Center terrorist at-
tacks. We need to recognize our fire-
fighters and emergency personnel
around the country who continue to
make sacrifices in their service to the
public. We must provide our fire and
rescue departments with sufficient
funding to hire the necessary personnel
in order to ensure that our nation’s
communities are adequately protect.

I am honored to be an original co-
sponsor of the important legislation. I
encourage my colleagues to support
this measure and address this critical
need of our fire and rescue services
throughout the country.

By Mr. KENNEDY (for himself,
Mr. BROWNBACK, Ms. CANTWELL,
Ms. COLLINS, Mr. EDWARDS, Mr.
HAGEL, Mr. REID, and Mr. EN-
SIGN):

S. 1618. A bill to enhance the border
security of the United States, and for
other purposes; to the Committee on
the Judiciary.

Mr. KENNEDY. Mr. President, it is a
privilege to join Senators BROWNBACK,
CANTWELL, COLLINS, EDWARDS, HAGEL,
REID, and ENSIGN in introducing legis-
lation to strengthen the security of our
borders and enhance our ability to
deter potential terrorists. There is an
urgent need to improve intelligence
and technology capabilities, enhance
the ability to screen individuals before
they arrive at our borders, and improve
the monitoring of foreign nationals al-
ready within the United States.

In strengthening the security of our
borders, we must also safeguard the un-
obstructed entry of the more than 31
million persons who enter the U.S. le-
gally each year as visitors, students,
and temporary workers. Many of them
cross the Canadian and Mexican bor-
ders to conduct daily business or visit
close family members.

We must also live up to our history
and heritage as a Nation of immi-
grants. Immigration is essential to who
we are as Americans. Continued immi-
gration is part of our national well-
being, our identity as a Nation, and our
strength in today’s world. In defending
the Nation, we are also defending the
fundamental constitutional principles
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that have made America strong in the
past and will make us even stronger in
the future.

Our action must strike a careful bal-
ance between protecting civil liberties
and providing the means for law en-
forcement to identify, apprehend and
detain potential terrorist. It makes no
sense to enact reforms that severely
limit immigration into the TUnited
States. ‘‘Fortress America,” even if it
could be achieved, is an inadequate and
ineffective response to the terrorist
threat.

A major goal of this legislation is to
improve coordination and information-
sharing by the Department of State,
the Immigration and Naturalization
Service, and law enforcement and in-
telligence agencies. It will require the
Department of State and the INS to
work with the Office of Homeland Se-
curity and the recently formed Foreign
Terrorist Tracking Task Force to sub-
mit and implement a plan to improve
their access to critical security infor-
mation. It will give those responsible
for screening visa applicants and per-
sons entering the U.S. the tools they
need to make informed decisions.

We must provide enforcement per-
sonnel at our ports of entry with great-
er resources and technology. These
men and women are a primary defense
in the battle against terrorism. This
legislation will see that they receive
adequate pay, can hire necessary sup-
port staff, and are well-trained to iden-
tify individuals who pose a security
threat.

The anti-terrorism bill recently
passed by the Senate addressed the
need for machine-readable passports,
but it did not focus on machine-read-
able visas, a necessary part of our ef-
forts to improve border security. This
legislation allows the Department of
State to raise fees through the use of
machine-readable visas and use the
funds collected from those fees to im-
prove technology at our ports of entry.

We must do more to improve our
ability to screen individuals along our
entire North American perimeter. This
legislation directs the Department of
State and the INS to work with the Of-
fice of Homeland Security and the For-
eign Terrorist Tracking Task Force to
strengthen our ability to screen indi-
viduals at the Perimeter before they
reach our continent. We can work with
Canada and Mexico to coordinate these
efforts.

We must also strengthen our ability
to monitor foreign nationals in the
United States. In 1996, Congress en-
acted legislation mandating the devel-
opment of an automated entry/exit
control system to record the entry of
every non-citizen arriving in the U.S.,
and to match it with the record of de-
parture. Although technology is cur-
rently available for such a system, it
has not been implemented because of
the high costs involved. Our legislation
builds on the anti-terrorism bill and
provides greater direction to the INS
for implementing the entry/exit sys-
tem.
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We must improve the ability of for-
eign service officers to detect and
intercept potential terrorists before
they arrive in the U.S. Most foreign na-
tionals who travel here must apply for
visas at American consulates overseas.
Traditionally, consular officers have
focused on interviewing applicants to
determine whether they are likely to
violate their visa status. Although this
review is important, consular officers
must also be trained specifically to
screen for security threats.

We must require all airlines to elec-
tronically transmit passenger lists to
destination airports in the TUnited
States, so that once the planes have
landed, law enforcement authorities
can intercept passengers who are on
federal lookout lists. United States air-
lines already do this, but some foreign
airlines do not. Our legislation requires
all airlines to transmit passenger
manifest information prior to the ar-
rival of flight in the U.S.

In 1996, Congress established a pro-
gram to collect information on non-im-
migrant foreign students and partici-
pants in exchange programs. Although
a pilot phase of this program ended in
1999, a permanent system has not yet
been implemented. Congress passed
provisions in the anti-terrorism bill for
the quick and effective implementation
of this system by 2003, but gaps still
exist. This legislation will increase the
data collected by the monitoring to in-
clude the date of entry, the port of
entry, the date of school enrollment,
and the date the student leaves the
school. It requires the Department of
State and INS to monitor students who
have been given visas, and to notify
schools of their entry. It also requires
a school to notify the INS if a student
does not actually report to the school.
If institutions fail to comply with
these and other requirements, they
should lose their ability to admit for-
eign students.

INS regulations provide for regular
reviews of over 26,000 educational insti-
tutions that are authorized to enroll
foreign students. However, inspections
have been sporadic in recent years.
This legislation will require INS to
monitor institutions on a regular basis.

As we work to implement stronger
tracking systems, we must also re-
member that the vast majority of for-
eign visitors, students, and workers
who overstay their visas are not crimi-
nals or terrorists. It would be wrong
and unfair, without additional informa-
tion, to stigmatize them.

This legislation will also help re-
strict visas to foreign nationals from
countries that the Department of State
has determined are sponsors of ter-
rorism. It precludes visas to individ-
uals from countries that sponsor ter-
rorism, unless specific steps are taken
to ensure the person is not a security
threat.

We must be able to retain highly
skilled immigration inspectors. Our
legislation will provide incentives to
immigration inspectors by providing
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them with the same benefits as other
law enforcement personnel.

We must fully implement the use of
biometric border crossing cards and
allow sufficient time for individuals to
obtain these cards. Many of these cards
are already in use, but INS does not
have the necessary equipment to read
the cards. This legislation appropriates
needed funds to enable the INS to pur-
chase the machines, and it extends the
deadline for individuals crossing the
border to acquire the cards.

When planes land at our airports, in-
spectors are under significant time
constraints to clear the planes and en-
sure the safety of all departing pas-
sengers. Our legislation removes the
existing 45 minute deadline, providing
inspectors with adequate time to clear
and secure aircraft.

The Senate took significant steps
last week to improve immigration se-
curity by passing the anti-terrorism
bill, but further action is needed. This
legislation will strengthen the security
of our borders and enhance our ability
to prevent future terrorist attacks,
while also reaffirming our tradition as
a Nation of immigrants. I strongly
urge my colleagues to support it.

Mr. BROWNBACK. Mr. President, the
terrorist attacks of September 11th
have unsettled the public’s confidence
in our Nation’s security and have
raised concerns about whether our in-
stitutions are up to the task of inter-
cepting and thwarting would-be terror-
ists. Given that the persons responsible
for the attacks on the World Trade
Center and the Pentagon came from
abroad, our citizens understandably
ask how these people entered the
United States and what can be done to
prevent their kind from doing so again.
Clearly, our immigration laws and
policies are instrumental to the war on
terrorism. While the battle may be
waged on several fronts, for the man or
woman on the street, immigration is in
many ways the front line of our de-
fense.

The immigration provisions in the
anti-terrorist bill passed by this body
last week, the USA Patriot Act of 2001,
represent an excellent first step toward
improving our border security, but we
must not stop there. Our Nation re-
ceives millions of visitors each year,
foreign nationals who come to the
United States to visit family, to do
business, to tour our sites, to study and
learn. Most of these people enter law-
fully and mean well; they are good for
our economy and are potential ambas-
sadors of good will to their home coun-
tries. However, there is a small minor-
ity who intend us harm, and we must
take intelligent measures to Kkeep
these people out.

For that reason, I am pleased to in-
troduce today, along with my col-
leagues Senator KENNEDY, Senator
CoOLLINS, Senator CANTWELL, Senator
HAGEL, Senator EDWARDS, Senator EN-
SIGN, and Senator REID, legislation
that looks specifically toward
strengthening our borders and better
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equipping the agencies that protect
them. The Enhanced Border Security
Act of 2001 represents an earnest,
thoughtful, and bipartisan effort to re-
fine our immigration laws and institu-
tions to better combat the evil that
threatens our Nation.

The legislation recognizes that the
war on terrorism is, in large part, a
war of information. To be successful,
we must improve our ability to collect,
compile, and utilize information crit-
ical to our safety and national secu-
rity. This bill provides that the agen-
cies tasked with screening visa appli-
cants and applicants for admission,
namely the Department of State and
the Immigration and Naturalization
Service, must be provided with law en-
forcement and intelligence information
that will enable these agencies to iden-
tify alien terrorists. By directing bet-
ter coordination and access, this legis-
lation will bring together the agencies
that have the information and those
that need it. With input from the Office
of Homeland Security and the Presi-
dent’s Foreign Terrorist Tracking Task
Force, this bill will make prompt and
effective information-sharing between
these agencies a reality.

In complement to last week’s anti-
terrorist act, this legislation provides
for necessary improvements in the
technologies used by the State Depart-
ment and the Service. It provides fund-
ing for the State Department to better
interface with foreign intelligence in-
formation and to better staff its infra-
structure. It also provides the Service
with guidance on the implementation
of the Integrated Entry and Exit Data
System, pointing the Service to such
tools as biometric identifiers in immi-
gration documents, machine readable
visas and passports, and arrival-depar-
ture and security databases. In fact,
this legislation expressly enables the
Service to take immediate advantage
of biometric technology by authorizing
the funding to purchase equipment for
reading border-crossing cards that are
already available for use.

To the degree that we can reasonably
and realistically do so, we should at-
tempt to intercept terrorists before
they reach our borders. Accordingly,
we must consider security measures
not only at domestic ports of entry but
also at foreign ports of departure. To
that end, this legislation directs the
State Department and the Service, in
consultation with Office of Homeland
Security, to examine, expand, and en-
hance screening procedures to take
place outside the United States, as
preinspection and preclearance. It also
requires international air carriers to
transmit, in advance of their arrival,
passenger manifests for review by the
Service. Further, it eliminates the 45-
minute statutory limit on airport in-
spections, which many feel com-
promises the Service’s ability to screen
arriving flights properly. Finally, since
we should ultimately look to expand
our security perimeter to include Can-
ada and Mexico, this bill requires these
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agencies to work with our neighbors to
create a collaborative North American
Security Perimeter.

While this legislation mandates cer-
tain technological improvements, it
does not ignore the human element in
the security equation. It provides spe-
cial training to border patrol agents,
inspectors, and foreign service officers
to better identify terrorists and secu-
rity threats to the United States.
Moreover, to help the Service retain its
most experienced people on the bor-
ders, this bill provides the Service with
increased flexibility in pay, certain
benefit incentives, and the ability to
hire necessary support staff.

Finally, this legislation considers
certain classes of aliens that raise se-
curity concerns for our country: na-
tionals from states that sponsor ter-
rorism and foreign students. With re-
spect to the former, this bill expressly
prohibits the State Department from
issuing a nonimmigrant visa to any
alien from a country that sponsors ter-
rorism until it has been determined
that the alien does not pose a threat to
the safety or national security of the
United States. With respect to the lat-
ter, this legislation would fill data and
reporting gaps in our foreign student
programs by requiring the Service to
electronically monitor the student at
every stage in the student visa process.
It would also require the educational
institution to report a foreign stu-
dent’s failure to enroll and the Service
to monitor schools’ compliance with
this reporting requirement.

While we must be careful not to com-
promise our values or our economy, we
must take intelligent, immediate steps
to enhance the security of our borders.
This legislation, consonant with both
the USA Patriot Act and President
Bush’s recent directive on immigra-
tion, would implement many changes
that are vital to our war on terrorism.
I therefore urge my colleagues to sup-
port it.

Ms. CANTWELL. Mr. President I rise
today for two purposes. First, I com-
mend my colleague, Senator KENNEDY,
for his tireless work on immigration
issues and to offer my support for a bill
he and Senator BROWNBACK are intro-
ducing today, the Enhanced Border Se-
curity Act of 2001. Also, I want to dis-
cuss legislation I will be introducing
that builds upon the visa technology
standards provisions of the USA Pa-
triot Act of 2001 and fits within the
construct of what Senators KENNEDY
and BROWNBACK seek to accomplish.
Several of the provisions I have pro-
posed have already been incorporated
by Senators KENNEDY and BROWNBACK,
and I will continue to work with them
and my other colleagues to move other
provisions of my bill.

As a member of the Judiciary Com-
mittee, I have been honored to work
closely with Senator KENNEDY to find
ways to better protect our borders and
provide necessary support to the men
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and women who work for the State De-
partment, the Immigration and Natu-
ralization Service and the U.S. Cus-
toms Agency.

I, along with many of my colleagues,
am currently pressing for funding to
triple the number of Immigration and
Naturalization Service and U.S. per-
sonnel on our northern border and im-
prove border technology, the author-
ization for which was included in the
USA Patriot Act. In the past, a severe
lack of resources at our northern bor-
der has compromised the ability of bor-
der control officials to execute their
duties. I am pleased that Congress
made the tripling of these resources a
priority for national security, and I
will continue to fight for full funding
of this measure. Senators KENNEDY and
BROWNBACK have also addressed these
needs by improving INS pay standards,
providing additional training for Bor-
der Patrol and Customs agents, and in-
creasing information technology fund-
ing.

Let me commend Senators KENNEDY
and BROWNBACK on the bill they are in-
troducing today. It reflects a thought-
ful response to the current situation at
our borders, and I am pleased to be an
original cosponsor. I am aware that
others have proposals to address border
issues as well, and I look forward to
working with them.

The Enhanced Border Security Act of
2001 addresses several critical issues. In
hearings in recent weeks before the Im-
migration Subcommittee and the Tech-
nology and, Terrorism Subcommittee,
we heard repeated calls for better shar-
ing of law enforcement and intelligence
information as it relates to admitting
aliens into the United States. The bill
addresses this problem by mandating
INS and Department of State access to
relevant FBI information within one
year. I am pleased that the authors of
this bill have included provisions to
protect the privacy and security of this
information, and require limitations on
the use and repeated dissemination of
the information.

Sharing U.S. law enforcement and in-
telligence information with the State
Department and INS is important, but
it is also critical to build upon our re-
lationships with Canada and Mexico.
We share a mutual interest in pro-
tecting our respective borders. The
U.S., Canada and Mexico must also im-
prove the sharing of information by
our law enforcement and intelligence
communities. We need to develop a pe-
rimeter national security program
with our partners to our north and
south, and the Enhanced Border Secu-
rity Act does just that.

The Enhanced Border Security Act
requires airlines to provide passenger
manifests to the INS and Customs in
advance of a flight’s arrival. This will
be one more source of data, that will
help INS screen for those who should
not be allowed to enter. It also
tightens controls on student visas, and
restricts the issuance of visas to aliens
who are citizens of countries that spon-

CONGRESSIONAL RECORD — SENATE

sor terrorism. This is a thoughtful bill
and I urge my colleagues’ support.

Last week with the enactment of the
USA Patriot Act of 2001, the Federal
Government committed to developing
a visa technology standard that would
facilitate the sharing of information
related to the admissibility of aliens
into the United States. I proposed this
language recognizing that for many
years, the U.S. law enforcement and in-
telligence communities have main-
tained numerous, but separate, non-
interoperable databases. These data-
bases are not easily or readily acces-
sible to front-line Federal agents re-
sponsible for making the critical deci-
sions of whether to issue a visa or to
admit an alien into the United States.

To build on and fulfill the goals of es-
tablishing this standard, my bill will
do three things. First, it will require
technology be implemented to track
the initial entry and exit of aliens
traveling on a U.S. visa. We know now
that several of the terrorists who at-
tacked America on September 11 were
traveling on expired visas. We have had
the law in place for several years now,
but due to concerns about maintaining
the flow of trade and tourism across
our borders, concerns I share, the pro-
visions of Section 110 have not been
fully implemented. Technology will ad-
dress those concerns, allowing elec-
tronic recordation and verification of
entry and exit data in an instant.

Second, I believe it is necessary to
require the Departments of State and
Justice to work with the Office of
Homeland Security to build a cohesive
electronic data sharing system. The
system must incorporate interoper-
ability and compatibility within and
between the databases of the various
agencies that maintain information
relevant to determining whether a visa
should be issued or whether an alien
should be admitted into the United
States. My legislation will require
interoperable real-time sharing of law
enforcement and intelligence informa-
tion relevant to the issuance of a visa
or an alien’s admissibility to the U.S.
The provision will require that infor-
mation is made available, although
with the appropriate safeguards for pri-
vacy and the protection of intelligence
sources, to the front line government
agents making the decisions to issue
visas or to admit visa holding aliens to
the United States. I am pleased that
Senators KENNEDY and BROWNBACK
have adopted these provisions into
their legislation.

Finally, building on the provisions of
the Kennedy-Brownback bill for a Pe-
rimeter National Security Program,
and on the technology standard re-
quired under the USA Patriot Act, my
legislation will require the Department
of State and the Attorney General to
study and report to Congress within 90
days on how best to facilitate sharing
of information that may be relevant to
determining whether to issue a U.S.
visa. Our borders are only as secure as
the borders of those countries with
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whom we have agreements that visas
are not required. We need to build on
our relationships with these inter-
national partners to secure our respec-
tive borders through better informa-
tion sharing.

Keeping terrorists out of the U.S. in
the first place will reduce the risks of
terrorism within the U.S. in the future.
Aliens known to be affiliated with ter-
rorists have been admitted to the U.S.
on valid visas simply because one agen-
cy in government did not share impor-
tant information with another depart-
ment in a timely fashion. We must
make sure that this does not happen
again.

Until now, we had hoped that agen-
cies would voluntarily share this infor-
mation on a real-time and regular
basis. This has not happened, and al-
though I know that the events of Sep-
tember 11 have led to serious rethink-
ing of our information-sharing proc-
esses and procedures, I think it is time
to mandate the sharing of fundamental
information.

Advancements in technology have
provided us with additional tools to
verify the identify of individuals enter-
ing our country without impairing the
flow of legitimate trade, tourism,
workers and students. It is time we put
these tools to use.

Improving our national security is
vitally important, but I will not sup-
port measures that compromise Amer-
ica’s civil liberties. Both the bill being
introduced today and the bill I will be
introducing include several safeguards
to protect individuals’ rights to pri-
vacy. The bills provide that where
databases are created or shared, there
must be protection of privacy and ade-
quate security measures in place, limi-
tations on the use and re-dissemination
of information, and mechanisms for re-
moving obsolete or erroneous informa-
tion. Even in times of urgent action,
we must protect the freedoms that
make our country great.

By Mr. SANTORUM (for himself,
Mr. ROCKEFELLER, Mrs. LIN-
COLN, and Mr. MCCONNELL):

S. 1619. A bill to amend title XVIII of
the Social Security Act to provide for
coverage of substitute adult day care
services under the Medicare Program;
to the Committee on Finance.

Mr. SANTORUM. Mr. President, I
rise to join my colleagues Mr. ROCKE-
FELLER, Mrs. LINCOLN, and Mr. McCON-
NELL to introduce bipartisan legisla-
tion aimed at improving long-term
care health and rehabilitation options
for Medicare beneficiaries, and also as-
sisting family caregivers.

We all recognize that our Nation
needs to address sooner rather than
later challenges of financing long-term
care services for our growing aging
population. The Congressional Budget
Office has projected that national ex-
penditures for long-term care services
for the elderly will increase each year
through 2040. But it is in just over a
decade when we will see these chal-
lenges become even more pronounced
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when the 76 million baby boomers
begin to turn 65. Baby boomers are ex-
pected to live longer and greater num-
bers will reach 85 and older.

Given the expected growing costs of
long-term care services, and combined
with the fact that today so many
American families are already serving
as caregivers for aging or ailing seniors
and providing such a large portion of
long-term care services, it is more im-
portant than ever that we have in place
quality options in how to best care for
our senior population about to dra-
matically increase.

This is why we are introducing the
Medicare Adult Day Services Alter-
native Act, legislation to offer home
health beneficiaries more options for
receiving care in a setting of their own
choosing, rather than confining the
provision of those benefits solely to the
home.

This legislation would give bene-
ficiaries the option to receive some or
all of their Medicare home health serv-
ices in an adult day setting. This would
be a substitution, not an expansion, of
services. The bill would not make new
people eligible for Medicare home
health benefits or expand the list of
services paid for. In fact, this legisla-
tion may be designed to produce net
savings for the Medicare program.

Permitting homebound patients to
receive their home health care in a
clinically-based senior day center, as
an alternative to receiving it at home,
could result in significant benefits to
the Medicare program, such as reduced
cost-per-episode, reduced numbers of
episodes, as well as mental and phys-
ical stimulation for patients.

Moreover, the Medicare Adult Day
Services Alternative Act could well
have a positive impact on our econ-
omy, as it would enable caregivers to
attend to other things in today’s fast-
paced family life, such as working a
full- or part-time job and caring for
children, knowing their loved ones are
well cared for. It is unfortunate that
today many caregivers have to choose
between working or caring for a family
member. It is estimated that the aver-
age loss of income to these caregivers
is more than $600,000 in wages, pension,
and Social Security benefits. And by
extension, the loss in productivity in
United States businesses is pegged at
more than $10 billion annually.

But it does not have to be an either-
or proposition. The Medicare Adult
Day Services Alternative Act is a cre-
ative solution to health care delivery,
which would adequately reimburse pro-
viders in a fiscally responsible way. Lo-
cated in every state in the TUnited
States and the District of Columbia,
adult day centers generally offer trans-
portation, meals, personal care, and
counseling in addition to the medical
services and socialization benefits of-
fered.

We can and should offer both our
Medicare beneficiaries and family care-
givers more and better options for
health care delivery, and that is ex-
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actly what the Medicare Adult Day
Services Alternative Act is designed to
do. This legislation is bipartisan, and is
supported by more than 20 national
non-profit organizations concerned
with the well-being of America’s older
population and committed to rep-
resenting their interests.

I hope our colleagues will join us in
this cause. I again thank Senators
ROCKEFELLER, LINCOLN and MCCONNELL
for working with me in this effort, and
ask unanimous consent that the text of
the bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1619

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Medicare
Adult Day Services Alternative Act of 2001".
SEC. 2. FINDINGS.

Congress finds that—

(1) adult day care offers services, including
medical care, rehabilitation therapies, dig-
nified assistance with activities of daily liv-
ing, social interaction, and stimulating ac-
tivities, to seniors who are frail, physically
challenged, or cognitively impaired;

(2) access to adult day care services pro-
vides seniors and their familial caregivers
support that is critical to keeping the senior
in the family home;

(3) more than 22,000,000 families in the
United States serve as caregivers for aging
or ailing seniors, nearly 1 in 4 American fam-
ilies, providing close to 80 percent of the care
to individuals requiring long-term care;

(4) nearly 75 percent of those actively pro-
viding such care are women who also main-
tain other responsibilities, such as working
outside of the home and raising young chil-
dren;

(5) the average loss of income to these
caregivers has been shown to be $659,130 in
wages, pension, and Social Security benefits;

(6) the loss in productivity in United
States businesses ranges from $11,000,000,000
to $29,000,000,000 annually;

(7) the services offered in adult day care fa-
cilities provide continuity of care and an im-
portant sense of community for both the sen-
ior and the caregiver;

(8) there are adult day care centers in
every State in the United States and the Dis-
trict of Columbia;

(9) these centers generally offer transpor-
tation, meals, personal care, and counseling
in addition to the medical services and so-
cialization benefits offered; and

(10) with the need for quality options in
how to best care for our senior population
about to dramatically increase with the
aging of the baby boomer generation, the
time to address these issues is now.

SEC. 3. COVERAGE OF SUBSTITUTE ADULT DAY
CARE SERVICES UNDER MEDICARE.

(a) SUBSTITUTE ADULT DAY CARE SERVICES
BENEFIT.—

(1) IN GENERAL.—Section 1861(m) of the So-
cial Security Act (42 U.S.C. 1395x(m)) is
amended—

(A) in the matter preceding paragraph (1),
by inserting ‘‘or (8)’ after ‘‘paragraph (7)”’;

(B) in paragraph (6), by striking ‘‘and” at
the end;

(C) in paragraph (7), by adding ‘“‘and” at
the end; and

(D) by inserting after paragraph (7), the
following new paragraph:

‘“(8) substitute adult day care services (as
defined in subsection (ww));”’.
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(2) SUBSTITUTE ADULT DAY CARE SERVICES
DEFINED.—Section 1861 of the Social Security
Act (42 U.S.C. 1395x) is amended by adding at
the end the following new subsection:

“Substitute Adult Day Care Services; Adult
Day Care Facility

“(ww)(1)(A) The term ‘substitute adult day
care services’ means the items and services
described in subparagraph (B) that are fur-
nished to an individual by an adult day care
facility as a part of a plan under subsection
(m) that substitutes such services for a por-
tion of the items and services described in
subparagraph (B)(i) furnished by a home
health agency under the plan, as determined
by the physician establishing the plan.

‘(B) The items and services described in
this subparagraph are the following items
and services:

‘(i) Items and services described in para-
graphs (1) through (7) of subsection (m).

(i) Meals.

‘‘(iii) A program of supervised activities
designed to promote physical and mental
health and furnished to the individual by the
adult day care facility in a group setting for
a period of not fewer than 4 and not greater
than 12 hours per day.

‘“(iv) A medication management program
(as defined in subparagraph (C)).

‘(C) For purposes of subparagraph (B)(iv),
the term ‘medication management program’
means a program of services, including medi-
cine screening and patient and health care
provider education programs, that provides
services to minimize—

‘(i) unnecessary or inappropriate use of
prescription drugs; and

‘“(ii) adverse events due to unintended pre-
scription drug-to-drug interactions.

“(2)(A) Except as provided in subpara-
graphs (B) and (C), the term ‘adult day care
facility’ means a public agency or private or-
ganization, or a subdivision of such an agen-
cy or organization, that—

‘‘(i) is engaged in providing skilled nursing
services and other therapeutic services di-
rectly or under arrangement with a home
health agency;

‘‘(ii) meets such standards established by
the Secretary to ensure quality of care and
such other requirements as the Secretary
finds necessary in the interest of the health
and safety of individuals who are furnished
services in the facility;

‘‘(iii) provides the items and services de-
scribed in paragraph (1)(B); and

“(iv) meets the requirements of paragraphs
(2) through (8) of subsection (0).

‘“(B) Notwithstanding subparagraph (A),
the term ‘adult day care facility’ shall in-
clude a home health agency in which the
items and services described in clauses (ii)
through (iv) of paragraph (1)(B) are
provided—

‘(i) by an adult day-care program that is
licensed or certified by a State, or accred-
ited, to furnish such items and services in
the State; and

‘(i) under arrangements with that pro-
gram made by such agency.

¢“(C) The Secretary may waive the require-
ment of a surety bond under paragraph (7) of
subsection (o) in the case of an agency or or-
ganization that provides a comparable sur-
ety bond under State law.

‘(D) For purposes of payment for home
health services consisting of substitute adult
day care services furnished under this title,
any reference to a home health agency is
deemed to be a reference to an adult day care
facility.”.

(b) PAYMENT FOR SUBSTITUTE ADULT DAY
CARE SERVICES.—Section 1895 of the Social
Security Act (42 U.S.C. 1395fff) is amended by
adding at the end the following new sub-
section:
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“(f) PAYMENT RATE FOR SUBSTITUTE ADULT
DAY CARE SERVICES.—In the case of home
health services consisting of substitute adult
day care services (as defined in section
1861(ww)), the following rules apply:

‘(1) The Secretary shall estimate the
amount that would otherwise be payable
under this section for all home health serv-
ices under that plan of care other than sub-
stitute adult day care services for a period
specified by the Secretary.

‘“(2) The total amount payable for home
health services consisting of substitute adult
day care services under such plan may not
exceed 95 percent of the amount estimated to
be payable under paragraph (1) furnished
under the plan by a home health agency.”’.

(¢) ADJUSTMENT IN CASE OF OVERUTILIZA-
TION OF SUBSTITUTE ADULT DAY CARE SERV-
ICES.—

(1) MONITORING EXPENDITURES.—Beginning
with fiscal year 2003, the Secretary of Health
and Human Services shall monitor the ex-
penditures made under the medicare pro-
gram under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.) for home
health services (as defined in section 1861(m)
of such Act (42 U.S.C. 1395x(m))) for the fiscal
year, including substitute adult day care
services under paragraph (8) of such section
(as added by subsection (a)), and shall com-
pare such expenditures to expenditures that
the Secretary estimates would have been
made for home health services for that fiscal
year if subsection (a) had not been enacted.

(2) REQUIRED REDUCTION IN PAYMENT
RATE.—If the Secretary determines, after
making the comparison under paragraph (1)
and making such adjustments for changes in
demographics and age of the medicare bene-
ficiary population as the Secretary deter-
mines appropriate, that expenditures for
home health services under the medicare
program, including such substitute adult day
care services, exceed expenditures that
would have been made under such program
for home health services for a year if sub-
section (a) had not been enacted, then the
Secretary shall adjust the rate of payment
to adult day care facilities so that total ex-
penditures for home health services under
such program in a fiscal year does not exceed
the Secretary’s estimate of such expendi-
tures if subsection (a) had not been enacted.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to items
and services furnished on or after January 1,
2002.

Mr. ROCKEFELLER. Mr. President, I
am delighted to join my good friend
from Pennsylvania as an original co-
sponsor of the ‘‘Medicare Adult Day
Services Alternative Act.”

Adult day health care is a vital com-
ponent of good long-term care, for pa-
tients and for their caregivers. I am
hopeful that as a result of this bill,
adult day health care will play an in-
creasingly larger role in how we care
for the elderly in this country.

To be clear, this bill would simply
give beneficiaries of the Medicare home
health benefit the option of choosing to
receive their care partially in an adult
day care setting. This bill would not
expand the list of who is eligible for
home care, it simply changes the loca-
tion where services may be provided.
The benefits of this legislation, are
that beneficiaries gain increased social
interaction with peers, while simulta-
neously giving caregivers a measure of
respite.

I am a strong supporter of adult day
health care, because I've seen the tre-
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mendous benefits of it in the VA health
care system. The federally funded VA
health care system, because of the very
substantial World War II veteran popu-
lation, has developed some of the most
innovative ways to care for older peo-
ple especially in non-institutional set-
tings. As a result of this demand, VA
has led the Nation in developing adult
day health care programs. The Adult
Day Health Care Program at VA was
established in the late 1970s at five fa-
cilities. At this time, there are 15 in-
house VA Adult Day Health Care pro-
grams. All other VA medical centers
provide this program to veterans
through a contractual basis with com-
munity-based programs.

In 1999, I introduced legislation to
further expand on VA adult day by
making adult day health care, and
other non-institutional long-term care
services, part of the standard benefits
package in the VA. I am thrilled that
my legislation was passed later that
year and that all veterans who enroll
for VA care will have access to these
services.

I look forward to working with mem-
bers of the Senate Finance Committee
to advance the cause of long-term care.
It is my view that providing long-term
care to all Americans is a priority. Let
us delay no longer.

By Mr. ALLARD:

S. 1620. A bill to authorize the Gov-
ernment National Mortgage Associa-
tion to guarantee conventional mort-
gage-backed securities, and for other
purposes; to the Committee on Bank-
ing, Housing, and Urban Affairs.

Mr. ALLARD. Mr. President, today I
am Dpleased to introduce the Home
Ownership Expansion Act of 2001. This
legislation is designed to expand home
ownership by increasing the supply of
affordable mortgages available for
home buyers. The legislation estab-
lishes a private-public partnership be-
tween mortgage providers and insurers
and the Government National Mort-
gage Association, GNMA or Ginnie
Mae.

GNMA is a part of the Department of
Housing and Urban Development, and
its current business is limited to home
loans that are insured only by govern-
ment agencies. GNMA provides a guar-
antee to investors who purchase FHA
and VA home loans that are bundled
into securities. These securities are
backed by the full faith and credit of
the U.S. government.

The Home Ownership Expansion Act
of 2001 would authorize a new program
that permits GNMA to guarantee secu-
rities that consist of mortgages insured
by private mortgage insurance. Private
insurance results in reduced risk to
taxpayers which will in turn make
more capital available for home mort-
gages.

This new GNMA program would be
targeted at first-time and middle in-
come home buyers. The program would
be limited to mortgages up to $275,000
and tailored to borrowers who have less
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than 20 percent down payments to put
into homes. GNMA would benefit from
the ability to compete for privately in-
sured mortgage business. GNMA’s in-
come would increase through the pro-
gram and GNMA would be strength-
ened by its ability to offer a greater va-
riety of products to investors.

By permitting GNMA to enter the
secondary market for privately insured
mortgages, the legislation would in-
crease competition. Mortgage lenders
would have a new entity to which they
could sell their mortgages, and the
number and variety of loan-approval
systems at use in the low down pay-
ment mortgage market would increase.
The beneficiaries of this increase in
competition would be consumers who
wish to purchase a home.

Mr. President, the current rate of
home ownership in the United States is
67 percent of households. This rate has
risen steadily in recent decades and is
great achievement for our nation. How-
ever, the rate of home ownership
among minority families, entry level
workers, and younger Americans re-
mains much lower. This legislation is
designed to further increase the home
ownership rate by increasing the avail-
ability of affordable mortgages.

The Home Ownership Expansion Act
of 2001 would strengthen the Govern-
ment National Mortgage Association.
It would protect taxpayers by increas-
ing private sector risk sharing on
GNMA products. It would increase
competition in the secondary mortgage
market, helping to lower costs to con-
sumers. And by increasing the use of
varying underwriting systems it would
help to qualify more first-time, middle
income and minority home buyers. I
ask unanimous consent that the text of
the bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD as
follows:

S. 1620

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Home Own-
ership Expansion Act of 2001"’.

SEC. 2. GNMA GUARANTEE OF SECURITIES

BACKED BY CONVENTIONAL MORT-
GAGES.

(a) FINDINGS.—Congress finds that—

(1) expanding home ownership is a national
goal, and that increasing the principal sec-
ondary market outlets for conventional
home mortgages will serve that goal by im-
proving the liquidity of investments in those
mortgages; and

(2) risk-sharing between the public sector
and the private mortgage insurance industry
will provide consumers with greater access
to mortgage credit opportunities.

(b) AUTHORITY TO GUARANTEE CONVEN-
TIONAL MORTGAGE-BACKED SECURITIES.—Sec-
tion 306 of the National Housing Act (12
U.S.C. 1721) is amended by adding at the end
the following:

“(h) GNMA GUARANTEE OF SECURITIES
BACKED BY CONVENTIONAL MORTGAGES.—

‘(1) IN GENERAL.—The Association may
guarantee the timely payment of principal
and interest on conventional mortgage-
backed securities that are backed by quali-
fying privately insured mortgages that are
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insured with primary mortgage insurance,
extended mortgage insurance, and supple-
mental mortgage insurance.

‘(2) PREMIUMS.—The issuer of securities
guaranteed by the Association under this
subsection that are backed by qualifying pri-
vately insured mortgages shall—

““(A) for primary mortgage insurance, col-
lect from the mortgagor, and remit to the
qualified mortgage insurer, the premium or
premiums as may be established by the
qualified mortgage insurer in accordance
with applicable Federal or State law; and

‘(B) for extended mortgage insurance and
supplemental mortgage insurance, pay and
remit the premium or premiums to the
qualified mortgage insurer from the sums at-
tributable to the difference between the in-
terest rates applicable to the mortgages in
the particular pool and the interest rate set
forth on the trust certificate or security
guaranteed by the Association based on and
backed by such mortgages, and without addi-
tional premium charge therefore to the
mortgagor.

¢“(3) DISPOSITION OF PROPERTY UPON DE-
FAULT.—Upon default by a mortgagor of a
mortgage guaranteed under this subsection,
the property covered by the mortgage shall
be disposed of by the issuer of the securities
guaranteed under this subsection or the
qualified mortgage insurer in accordance
with the customary policies and procedures
of that issuer and insurer.

‘“(4) AUTHORITY.—As part of the authority
provided to the Association to issue guaran-
tees under this subsection for fiscal year
2002, the Association may, during fiscal year
2002, issue guarantees of the timely payment
of principal and interest on trust certificates
or other securities based on and backed by
qualifying privately insured mortgages in an
aggregate amount equal to not more than
$50,000,000,000.

“(6) REGULATORY POWER OF THE SEC-
RETARY.—The Secretary shall—

‘“(A) have authority to review and approve
premiums and other terms and conditions es-
tablished for the primary mortgage insur-
ance covering the mortgages contained in
the trusts or pools guaranteed by the Asso-
ciation under this subsection, and shall have
the authority to approve participation in the
program based on safety and soundness;

“(B) prescribe such rules and regulations
as shall be necessary and proper to ensure
that the purposes of the Home Ownership Ex-
pansion Act of 2001 are accomplished.

‘(i) DEFINITIONS.—ASs used in this section:

‘(1) CONVENTIONAL MORTGAGE LIMIT.—The
term ‘conventional mortgage limit’ means
the greater of the applicable maximum origi-
nal principal obligation of conventional
mortgages established by—

‘“(A) the Federal National Mortgage Asso-
ciation, pursuant to section 302(b)(2); or

‘(B) the Federal Home Loan Mortgage Cor-
poration, pursuant to section 305(a)(2) of the
Federal Home Loan Mortgage Corporation
Act (12 U.S.C. 1454(a)(2)).

‘(2) COVERAGE PERCENTAGE.—The term
‘coverage percentage’ means the percentage
of the total of the outstanding principal bal-
ance on a mortgage, and accrued interest,
advances, and reasonable expenses related to
property preservation and foreclosure, that
is subject to payment in the event of a claim
under a policy of primary mortgage insur-
ance on a qualifying privately insured mort-
gage.

‘“(3) EXTENDED MORTGAGE INSURANCE.—The
term ‘extended mortgage insurance’ means
insurance that—

““(A) is issued by a qualified mortgage in-
surer;

‘(B) guarantees and insures against losses
on the mortgage;
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‘“(C) has the same coverage percentage and
other substantially similar terms and condi-
tions as the primary mortgage insurance for
the mortgage;

‘(D) becomes effective upon mandatory
cancellation or termination of the primary
mortgage insurance, and remains in effect
until the mortgage is paid in full; and

‘“(E) is not subject to mandatory cancella-
tion or termination.

‘“(4) MANDATORY CANCELLATION OR TERMI-
NATION.—The term ‘mandatory cancellation
or termination’ means cancellation or termi-
nation of mortgage insurance, as provided in
section 3 of the Homeowners Protection Act
of 1998 (12 U.S.C. 4902) or by a protected State
law, as defined in section 9 of that Act.

“(5) PRIMARY MORTGAGE INSURANCE.—The
term ‘primary mortgage insurance’ means
insurance that—

‘“(A) is issued by a qualified mortgage in-
surer;

‘“(B) guarantees and insures against losses
on the mortgage, under standard terms and
conditions generally offered in the private
mortgage guaranty insurance industry;

“(C) has a coverage percentage equal to—

‘(i) not less than 12 percent, if the prin-
cipal-to-value ratio is greater than 80 per-
cent and not greater than 85 percent;

‘(i) not less than 25 percent, if the prin-
cipal-to-value ratio is greater than 85 per-
cent and not greater than 90 percent;

‘“(iii) not less than 30 percent, if the prin-
cipal-to-value ratio is greater than 90 per-
cent and not greater than 95 percent; and

‘“(iv) not less than 35 percent, if the prin-
cipal-to-value ratio is greater than 95 per-
cent; and

‘(D) may be canceled or terminated by the
mortgagor, issuer, or qualified mortgage in-
surer only pursuant to mandatory cancella-
tion or termination.

¢“(6) PRINCIPAL-TO-VALUE RATIO.—The term
‘principal-to-value ratio’ means the ratio of
the original outstanding principal balance of
a first mortgage to the value of the property
securing the mortgage, as established at the
time of origination by appraisal or other re-
liable indicia of property, conducted or per-
formed not earlier than 6 months before the
date of origination, and not later than that
date of origination.

“(7) QUALIFIED MORTGAGE INSURER.—The
term ‘qualified mortgage insurer’ means a
provider of private mortgage insurance, as
defined in section 2 of the Homeowners Pro-
tection Act of 1998 (12 U.S.C. 4901), that—

‘“(A) is authorized and licensed by a State
or an instrumentality of a State to transact
private mortgage insurance business in the
State in which the provider is transacting
that business, excluding any entity that is
exempt from State licensing requirements;

‘(B) is rated in 1 of the 2 highest rating
categories by not less than 1 nationally rec-
ognized statistical rating organization; and

‘“(C) meets such additional qualifications
as may be determined by the Association.

‘(8) QUALIFYING PRIVATELY INSURED MORT-
GAGE.—The term ‘qualifying privately in-
sured mortgage’ means a first mortgage—

““(A) that is not—

‘(i) insured under title II of this Act, ex-
cept as specifically provided in this section;

‘“(ii) insured under title V of the Housing
Act of 1949 (42 U.S.C. 1471 et seq.);

‘‘(iii) insured or guaranteed under chapter
37 of title 38, United States Code; or

‘“(iv) made or guaranteed under part B of
title V of the Public Health Service Act (42
U.S.C. 290bb et seq.);

“(B) that—

‘(1) is secured by property comprising 1-to-
4 family dwelling units;

‘“(ii) has a term of not longer than 30 years;

‘‘(iii) has a principal-to-value ratio of more
than 80 percent; and
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“‘(iv) has an original principal obligation
that does not exceed the conventional mort-
gage limit;

“(C) not more than 1 payment of which has
been delinquent by more than 30 days, and no
payment of which has been delinquent by
more than 60 days, during the 12-month pe-
riod immediately preceding the time of guar-
antee; and

‘(D) that is covered by primary mortgage
insurance, extended mortgage insurance, and
supplemental mortgage insurance.

‘(99 SUPPLEMENTAL MORTGAGE INSUR-
ANCE.—The term ‘supplemental mortgage in-
surance’ means insurance that—

“(A) is issued by a qualified mortgage in-
surer;

“(B) guarantees and insures against losses
on the mortgage under such terms and condi-
tions as are reasonably acceptable to the As-
sociation;

‘““(C) becomes effective on the date on
which the guaranty becomes effective; and

‘(D) terminates as if subject to automatic
termination under section 3(b) of the Home-
owners Protection Act of 1998 (12 U.S.C.
4902(b)), subject to the conditions stated in
that section, or when the mortgage is paid in
full, whichever occurs first.

‘“(10) TRUST OR POOL.—A trust or pool re-
ferred to in this section means a trust or
pool composed only of—

“(A) qualifying privately insured mort-
gages; or

‘(B) mortgages insured under title II1.”".

(c) GUARANTY FEE.—Section 306(g)(3)(A) of
the National Housing Act (12 TU.S.C.
1721(g)(3)(A)) is amended—

(1) by inserting ““‘(i)”” after ““(A)”’; and

(2) by adding at the end the following:

‘“(ii) The Association shall assess and col-
lect a fee in an amount equal to not more
than 8 basis points, as determined by the
Secretary, in order to generate revenues to
the Federal Government in excess of the cost
to the Federal Government, as defined in
section 502 of the Federal Credit Reform Act
of 1990 (2 U.S.C. 661a), of the guaranty of the
timely payment of principal and interest on
trust certificates or other securities based on
or backed by qualifying privately insured
mortgages under subsection (h).”.

(d) VOLUNTARY PROGRAM PARTICIPATION;
NO FEDERAL CONTRACTOR STATUS.—Section
306(g) of the National Housing Act (12 U.S.C.
1721(g)) is amended by adding at the end the
following:

‘“(4) Nothing in this subsection shall be
construed to require any issuer to issue any
trust certificate or security that is based on
and backed by a trust or pool composed of
qualifying privately insured mortgages.

‘() Notwithstanding any other provision
of law, a qualified mortgage insurer that par-
ticipates in the guarantee program under
subsection (h) shall not be considered, by vir-
tue of such participation, as entering into a
contract with any Federal department or
agency, or participating in any program or
activity receiving Federal financial assist-
ance, or participating in any program or ac-
tivity conducted by any Federal department
or agency. Nothing in this paragraph is in-
tended to deny or otherwise affect the rights
of the Association as the assignee, holder, or
beneficiary of a mortgage insurance con-
tract.”.

(¢) REINSURER RATINGS REQUIREMENTS.—
Section 306(g) of the National Housing Act
(12 U.S.C. 1721(g)), as amended by this Act, is
amended by adding at the end the following:

‘“(6) A qualified mortgage insurer may not
reinsure any portion of its obligations under
subsection (h) with any reinsurance that—

‘“(A) is not rated in 1 of the 2 highest rat-
ing categories by not less than 1 nationally
recognized statistical rating organization; or

‘‘(B) fails to meet such other requirements
as the Secretary may deem appropriate.”.
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SEC. 3. CONFORMING AMENDMENTS.

(a) GUARANTEES.—Section 306(g)(1) of the
National Housing Act (12 U.S.C. 1721(g)(1)) is
amended—

(1) by inserting ‘‘or subsection (h)’ after
the term ‘‘this subsection” each place it ap-
pears;

(2) by inserting ‘‘(A)”’ after *“(1)’;

(3) by striking ‘“The Association shall col-
lect” and inserting the following:

“(B) The Association shall collect’’;

(4) by striking ‘‘In the event’ and inserting
the following:

“(C) In the event’’;

(5) by striking “In any case’ and inserting
the following:

‘(D) In any case’’;

(6) in subparagraph (D), as so designated by
paragraph (4) of this subsection—

(A) by striking ‘“(I)”’ and inserting ‘‘(i)’’;

(B) by striking ‘““(II)’ and inserting ‘‘(ii)’’;
and

(C) by striking ““(III)”’ and inserting ‘‘(iii)’’;

(7) by striking ‘“The Association is hereby
empowered,” and all that follows through
‘“‘against which the guaranteed securities are
issued.” and inserting the following:

‘““(E)(1) The Association may, in connection
with any guaranty under this subsection or
subsection (h), whether before or after any
default by the issuer or any default by the
qualified mortgage insurer (in the case of se-
curities based on and backed by qualifying
privately insured mortgages)—

‘(D provide by contract with the issuer for
the extinguishment, upon default by the
issuer, of any redemption, equitable, legal,
or other right, title, or interest of the issuer
in any mortgage or mortgages constituting
the trust or pool against which the guaran-
teed securities are issued; or

“(IT) provide by contract with the qualified
mortgage insurer for the extinguishment,
upon default by the qualified mortgage in-
surer, of any redemption, equitable, legal, or
other right, title, or interest of the qualified
mortgage insurer in such mortgage or mort-
gages, as well as any related primary mort-
gage insurance, extended mortgage insur-
ance, or supplemental mortgage insurance
coverage or any future premiums and pro-
ceeds related thereto.

‘‘(ii) With respect to any issue of guaran-
teed securities—

““(I) in the event of default by the issuer,
and pursuant otherwise to the terms of the
contract, the mortgages that constitute the
trust or pool referred to in clause (i) shall be-
come the absolute property of the Associa-
tion, subject only to the unsatisfied rights of
the holders of the securities based on and
backed by that trust or pool; and

““(IT) in the event of default by the quali-
fied mortgage insurer, and pursuant other-
wise to the terms of the contract, any right
of the qualified mortgage insurer with re-
spect to the mortgages that constitute such
trust or pool and any related primary mort-
gage insurance, extended mortgage insur-
ance, or supplemental mortgage insurance
coverage and any future premiums and pro-
ceeds related thereto shall become the abso-
lute property of the Association, subject
only to the unsatisfied rights of the holders
of the securities based on and backed by such
trust or pool and to the unsatisfied rights of
any insured issuer with respect to any mort-
gage insurance coverage.

‘““(F) No State, local, or Federal law (other
than a Federal statute enacted expressly in
limitation of this subsection after the date
of enactment of the Home Ownership Expan-
sion Act of 2001), shall preclude or limit the
exercise by the Association of—

‘(i) its power to contract with the issuer,
or the qualified mortgage insurer on the
terms stated in subparagraph (E);
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‘“(ii) its rights to enforce any such contract
with the issuer or the qualified mortgage in-
surer; or

‘“(iii) its ownership rights, as provided in
subparagraph (E), with respect to the mort-
gages constituting the trust or pool against
which the guaranteed securities are issued,
and with respect to any related primary
mortgage insurance, extended mortgage in-
surance, or supplemental mortgage insur-
ance coverage and any future premiums and
proceeds related thereto.”;

(8) by striking ‘“The full faith’’ and insert-
ing the following:

“(G) The full faith”; and

(9) by striking ‘“There shall be’’ and insert-
ing the following:

‘“‘(H) There shall be’.

(b) SEPARATE ACCOUNTABILITY.—Section 307
of the National Housing Act (12 U.S.C. 1722)
is amended—

(1) by striking ‘“All” and inserting ‘‘(a) IN
GENERAL.—AI11”’; and

(2) by adding at the end the following:

‘“(b) LIMITATION.—Notwithstanding sub-
section (a), with respect to qualifying pri-
vately insured mortgages (as defined in sec-
tion 306(i)), related earnings described in
subsection (a) of this section or other
amounts as become available after such al-
lowances and as are attributable to the fees
and charges assessed or collected in connec-
tion with the guaranty of trust certificates
or securities based on or backed by such
qualifying privately insured mortgages shall
inure to the benefit of and may be retained
by the Secretary in support of programs
under titles II and III of this Act.”.

SEC. 4. IMPLEMENTATION AND REPORT.

(a) IN GENERAL.—The Government Na-
tional Mortgage Association shall provide
for the initial implementation of this Act
and the amendments made by this Act by—

(1) giving notice to its participating
issuers; and

(2) submitting a report to the Chairpersons
and Ranking Members of the Committee on
Banking, Housing, and Urban Affairs of the
Senate, and the Committee on Financial
Services of the House of Representatives,
that confirms that the authority of the Sec-
retary of Housing and Urban Development
under section 306(h)(5) of the National Hous-
ing Act, as added by this Act, does not ad-
versely impact the safety and soundness of
the Government National Mortgage Associa-
tion.

(b) PUBLICATION.—The notice required by
subsection (a) shall be published not later
than 120 days after the date of enactment of
this Act.

(¢c) REPORT.—The report submitted in ac-
cordance with subsection (a) shall include an
economic analysis of the adequacy of the
guarantee fee provided for in section
306(g)(3)(A)(ii) of the National Housing Act,
as added by this Act.

By Mr. BINGAMAN (for himself,
Mr. JEFFORDS, Mr. LEAHY, and
Mrs. MURRAY):

S. 1625. A bill to require the Sec-
retary of Health and Human Services
to approve up to 4 State waivers to
allow a State to use its allotment
under the State children’s health in-
surance program under title XXI of the
Social Security Act to increase the en-
rollment of children eligible for med-
ical assistance under the Medicaid Pro-
gram under title XIX of such Act; to
the Committee on Finance.

Mr. BINGAMAN. Mr. President, the
legislation I am introducing today with
Senators JEFFORDS, LEAHY, and MUR-
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RAY entitled the ‘‘Children’s Health Eq-
uity Act of 2001’ addresses an inequity
that was created during the establish-
ment of the State Children’s Health In-
surance Program, CHIP, that unfairly
penalized certain States that had done
the right thing and had expanded Med-
icaid coverage to children prior to the
enactment of the bill.

While the Congress recognized this
fact for some States and ‘‘grand-
fathered” in their expansions so those
States could use the new CHIP funding
for the children of their respective
states, the legislation failed to do so
for others, including New Mexico. This
had the effect of penalizing a certain
group of states for having done the
right thing.

As a result, the ‘“‘Children’s Health
Equity Act of 2001 addresses this in-
equity by allowing four States, includ-
ing New Mexico, Vermont, Washington,
and Rhode Island, to be allowed to also
utilize their CHIP allotments for cov-
erage of children covered by Medicaid
above their 1996 levels, putting them on
a more level field with all other States
in the country.

Mr. President, as you know, in 1997
Congress and President Clinton agreed
to establish the State Children’s
Health Insurance Program, CHIP, and
provide $48 billion over 10 years as an
incentive to States to provide health
care coverage to uninsured, low-income
children up 200 percent of poverty or
beyond.

During the negotiations of the Bal-
anced Budget Act, BBA, of 1997, Con-
gress and the Administration properly
recognized that certain states were al-
ready undertaking Medicaid or sepa-
rate state-run expansions of coverage
to children up to 185 percent of poverty
or above and that they would be al-
lowed to use the new CHIP funding for
those purposes. The final bill specifi-
cally allowed the States of Florida,
New York, and Pennsylvania to con-
vert their separate state-run programs
into CHIP expansions and States that
had expanded coverage to children
through Medicaid after March 31, 1997,
were also allowed to use CHIP funding
for their expansions.

Unfortunately, New Mexico and other
States that had enacted similar expan-
sions prior to March 1997 were denied
the use of CHIP funding for their ex-
pansions. This created an inequity
among the states where some were al-
lowed to have their prior programs
“grandfathered’” into CHIP and others
were denied. Again, our bill addresses
this inequity.

New Mexico has a strong record of at-
tempting to expand coverage to chil-
dren through the Medicaid program. In
1995, prior to the enactment of CHIP,
New Mexico expanded coverage to for
all children through age 18 through the
Medicaid program up to 185 percent of
poverty. After CHIP was passed, New
Mexico further expanded its coverage
up to 235 percent of poverty, above the
level of the vast majority of states
across the country.
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Due to the inequity caused by CHIP,
New Mexico has been allocated $182
million from CHIP between fiscal years
1998 and 2000, and yet, has only been
able to spend slightly over $6 million as
of the end of last fiscal year. In other
words, New Mexico has been allowed to
spend only 3 percent of its Federal
CHIP allocations.

New Mexico is unable to spend its
funding because it had enacted its ex-
pansion of coverage to children up to
185 percent of poverty prior to the en-
actment of CHIP and our State was not
“grandfathered’” into CHIP as other
comparable States were.

The consequences for the children of
New Mexico are enormous. According
to the Census Bureau, New Mexico has
an estimated 129,000 uninsured chil-
dren. In other words, almost 22 percent
of all the children in New Mexico are
uninsured, despite the fact the State
has expanded coverage up to 235 per-
cent of poverty. This is the fourth
highest rate of uninsured children in
the country.

This is a result of the fact that an es-
timated 103,000 of the 129,000 uninsured
children in New Mexico are below 200
percent of poverty. These children are,
consequently, eligible for Medicaid but
currently unenrolled. With the excep-
tion of those few children between 185
and 200 percent of poverty who are eli-
gible for CHIP funding, all of the re-
maining uninsured children below 185
percent of poverty in New Mexico are
denied CHIP funding despite their need.

Exacerbating this inequity is the fact
that many states are accessing their
CHIP allotments to cover kids at pov-
erty levels far below New Mexico’s cur-
rent or past eligibility levels. The chil-
dren in those states are certainly no
more worthy of health insurance cov-
erage than the children of New Mexico.

As the most recent policy statement
by the National Governors’ Association
reads, ‘‘“The Governors believe that it is
critical that innovative States not be
penalized for having expanded coverage
to children before the enactment of S-
CHIP, which provides enhanced funding
to meet these goals. To this end, the
Governors support providing additional
funding flexibility to states that had
already significantly expanded cov-
erage to the majority of uninsured
children in their States.”

Consequently, the bill I am intro-
ducing today corrects this inequity.
The bill reflects a carefully-crated re-
sponse to the unintended consequences
of CHIP and brings much needed assist-
ance to children currently uninsured in
my State and other similarly situated
States, including Washington,
Vermont, and Rhode Island.

Rather than simply changing the ef-
fective date included in the BBA that
helped a smaller subset of States, this
initiative includes strong maintenance
of effort language as well as incentives
for our State to conduct outreach and
enrollment efforts and program sim-
plification to find and enroll uninsured
kids because we feel strongly that they
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receive the health coverage for which
they are eligible.

The bill does not take money from
other States’ CHIP allotments. It sim-
ply allows our States to spend our
States’ specific CHIP allotments from
the Federal Government on our unin-
sured children, just as other States
across the country are doing.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1625

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Children’s
Health Equity Act of 2001”".

SEC. 2. APPROVAL OF UP TO 4 STATE WAIVERS
TO ALLOW TITLE XXI ALLOTMENTS
TO BE USED FOR INCREASING THE
ENROLLMENT OF MEDICAID CHIL-
DREN.

(a) DEFINITIONS.—In this section:

(1) CHILD.—With respect to a State, the
term ‘‘child” has the meaning given such
term for purposes of the State medicaid pro-
gram under title XIX of the Social Security
Act.

(2) CHILD HEALTH ASSISTANCE.—The term
‘‘child health assistance’” has the meaning
given that term in section 2110(a) of the So-
cial Security Act (42 U.S.C. 1397jj(a)).

(3) ENHANCED FMAP.—The term ‘‘enhanced
FMAP” has the meaning given that term in
section 2105(b) of such Act (42 TU.S.C.
1397ee(b)).

(4) FEDERAL MEDICAL ASSISTANCE PERCENT-
AGE.—The term ‘‘Federal medical assistance
percentage’ has the meaning given that
term in section 1905(b) of such Act (42 U.S.C.
1396d(b)).

(5) POVERTY LINE.—The term ‘‘poverty
line” has the meaning given that term in
section 2110(c)(6) of such Act (42 U.S.C.
1397ji(c)(5)).

(6) SECRETARY.—The term ‘Secretary”
means the Secretary of Health and Human
Services.

(7) STATE CHILD HEALTH PLAN.—The term
‘‘State child health plan’ has the meaning
given that term under section 2110(c)(7) of
such Act (42 U.S.C. 1397jj(c)(T)).

(b) APPROVAL OF CERTAIN WAIVERS.—The
Secretary shall approve not more than 4
waiver applications under which the Sec-
retary shall pay to a State that the Sec-
retary determines satisfies the requirements
described in subsection (c) the payment au-
thorized under subsection (d).

(c) REQUIREMENTS.—The requirements de-
scribed in this subsection are the following:

(1) SCHIP INCOME ELIGIBILITY.—The State
has a State child health plan that (whether
implemented under title XIX or XXI of the
Social Security Act)—

(A) has the highest income eligibility
standard permitted under title XXI of such
Act as of January 1, 2001;

(B) subject to paragraph (2), does not limit
the acceptance of applications for children;
and

(C) provides benefits to all children in the
State who apply for and meet eligibility
standards on a statewide basis.

(2) NO WAITING LIST IMPOSED.—With respect
to children whose family income is at or
below 200 percent of the poverty line, the
State does not impose any numerical limita-
tion, waiting list, or similar limitation on
the eligibility of such children for child
health assistance under such State plan.
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(3) ADDITIONAL REQUIREMENTS.—The State
has implemented at least 4 of the following
policies and procedures (relating to coverage
of children under titles XIX and title XXI of
the Social Security Act):

(A) TUNIFORM, SIMPLIFIED APPLICATION
FORM.—With respect to children who are eli-
gible for medical assistance under section
1902(a)(10)(A) of that Act (42 TU.S.C.
1396a(a)(10)(A)), the State uses the same uni-
form, simplified application form (including,
if applicable, permitting application other
than in person) for purposes of establishing
eligibility for benefits under titles XIX and
XXI of that Act.

(B) ELIMINATION OF ASSET TEST.—The State
does not apply any asset test for eligibility
under section 1902(1) or title XXI of the So-
cial Security Act (42 U.S.C. 1396a(1), 1397aa et
seq.) with respect to children.

(C) ADOPTION OF 12-MONTH CONTINUOUS EN-
ROLLMENT.—The State provides that eligi-
bility shall not be regularly redetermined
more often than once every year under title
XXTI of such Act or for children described in
section 1902(a)(10)(A) of such Act (42 U.S.C.
1396a(a)(10)(A)).

(D) SAME VERIFICATION AND REDETERMINA-
TION POLICIES; AUTOMATIC REASSESSMENT OF
ELIGIBILITY.—With respect to children who
are eligible for medical assistance under sec-
tion 1902(a)(10)(A) of such Act (42 U.S.C.
1396a(a)(10)(A)), the State provides for initial
eligibility determinations and redetermina-
tions of eligibility wusing the same
verification policies (including with respect
to face-to-face interviews), forms, and fre-
quency as the State uses for such purposes
under title XXI of that Act, and, as part of
such redeterminations, provides for the auto-
matic reassessment of the eligibility of such
children for assistance under titles XIX and
XXI.

(E) OUTSTATIONING ENROLLMENT STAFF.—
The State provides for the receipt and initial
processing of applications for benefits under
title XXTI of such Act and for children under
title XIX of that Act at facilities defined as
disproportionate share hospitals under sec-
tion 1923(a)(1)(A) of such Act (42 U.S.C. 1396r—
4(a)(1)(A)) and Federally-qualified health
centers described in section 1905(1)(2)(B) of
that Act (42 U.S.C. 1396d(1)(2)(B)) consistent
with section 1902(a)(55) of that Act (42 U.S.C.
1396a(a)(55)).

(d) PAYMENT AUTHORIZED.—

(1) IN GENERAL.—Notwithstanding any pro-
vision of title XIX or XXI of the Social Secu-
rity Act, or any other provision of law, with
respect to a State with a waiver approved
under this section that satisfies the require-
ments of subsection (¢) (and that otherwise
has a State child health plan approved under
title XXI of the Social Security Act), the
Secretary shall pay to the State from its al-
lotment under section 2104 of the Social Se-
curity Act (42 U.S.C. 1397dd) an amount for
each fiscal year (beginning with fiscal year
2002) determined under subparagraph (D) as
follows:

(A) BASE EXPENDITURE AMOUNT.—The Sec-
retary shall determine the total amount of
expenditures for medical assistance under
title XIX of the Social Security Act in the
State for children described in paragraph (2)
for fiscal year 1995.

(B) CURRENT EXPENDITURE AMOUNT.—The
Secretary shall determine the total amount
of expenditures for medical assistance under
title XIX of such Act in the State for chil-
dren described in paragraph (2) for the fiscal
year involved.

(C) INCREASED EXPENDITURES.—The Sec-
retary shall determine the number (if any)
by which the total amount determined under
subparagraph (B) exceeds the total amount
determined under subparagraph (A).
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(D) BONUS AMOUNT.—The amount deter-
mined under this subparagraph for a fiscal
year is equal to the product of the following:

(i) The total amount determined under
subparagraph (C).

(ii) The difference between the enhanced
FMAP and the Federal medical assistance
percentage for that State for the fiscal year
involved.

(2) CHILDREN DESCRIBED.—For purposes of
paragraph (1)(A), the children described in
this paragraph are—

(A) children who are eligible and enrolled
for medical assistance under title XIX of the
Social Security Act; and

(B) children who—

(i) would be described in subparagraph (A)
but for having family income that exceeds
the highest income eligibility level applica-
ble to such individuals under the State plan;
and

(ii) would be considered disabled under sec-
tion 1614(a)(3)(C) of the Social Security Act
(42 U.S.C. 1382c(a)(3)(C)) (determined without
regard to the reference to age in that section
but for having earnings or deemed income or
resources, as determined under title XVI of
such Act for children) that exceed the re-
quirements for receipt of supplemental secu-
rity income benefits.

(3) ORDER OF TITLE XXI PAYMENTS.—With
respect to a State with a waiver approved
under this section, payments to the State
under section 2105(a) of the Social Security
Act (42 U.S.C. 1397ee(a)) for a fiscal year
shall, notwithstanding paragraph (2) of such
section, be made in the following order:

(A) First, for expenditures for items de-
scribed in paragraph (1)(A) of section 2105(a)
of such Act.

(B) Second, for expenditures for items de-
scribed in paragraph (1)(B) of such section.

(C) Third, for the payment authorized
under subsection (d)(1) of this section.

(D) Fourth, for expenditures for items de-
scribed in paragraph (1)(C) of section 2105(a)
of the Social Security Act.

(E) Fifth, for expenditures for items de-
scribed in paragraph (1)(D) of such section.

By Mr. BINGAMAN (for himself,

Mr. COCHRAN, Mr. DASCHLE,
Mrs. LINCOLN, Ms. COLLINS,
Mrs. CARNAHAN, Mr. HUTCH-

INSON, and Mr. CORZINE):

S. 1626. A bill to provide disadvan-
taged children with access to dental
services; to the Committee on Finance.

Mr. BINGAMAN. Mr. President, the
legislation I am introducing today with
Senators COCHRAN, DASCHLE, LINCOLN,
CoLLINS, CARNAHAN, HUTCHINSON of Ar-
kansas, and CORZINE entitled the ‘‘Chil-
dren’s Dental Health Improvement Act
of 2001 is designed to improve the ac-
cess and delivery of dental health serv-
ices to our Nation’s children through
Medicaid, the State Children’s Health
Insurance Program, SCHIP, the Indian
Health Service, IHS, and our Nation’s
safety net of community health cen-
ters.

The oral health problems facing chil-
dren are highlighted in a landmark re-
port issued by the Surgeon General and
the Department of Health and Human
Services, HHS, last year entitled Oral
Health in America: A Report of the
Surgeon General in which he observed
that our Nation is facing what amounts
to ‘“‘a ‘silent epidemic’ of dental and
oral diseases.”

In fact, dental caries, which refers to
both decayed teeth or filled cavities, is
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the most common childhood disease.
According to the Surgeon General,
“Among 5- to 17-year olds, dental car-
ies is more than 5 times as common as
a reported history of asthma and 7
times as common as hay fever.” In
short, dental care is, as the Surgeon
General adds, ‘‘the most prevalent
unmet health need among American
children.”

The severity of this problem is even
greater among children is poverty.
Poor children aged 2 to 9 have twice
the levels of untreated decayed teeth
as nonpoor children. Moreover, the
Surgeon General has found that poor
Mexican American children have rates
of untreated decayed teeth that exceed
70 percent, a rate of true epidemic pro-
portions.

For these children, their personal
suffering is real. Many of the oral dis-
eases and disorders can cause severe
pain, undermine self-esteem and self-
image, discourage normal social inter-
action, cause other health problems,
compromise nutritional status, and
lead to chronic stress and depression as
well as incur great financial cost. Lack
of treatment is estimated to result in a
loss of 1.6 million school days annually,
according to the National Center for
Health Statistics.

The General Accounting Office, GAO,
in its April 2000 report, entitled ‘‘Oral
Health: Dental Disease is a Chronic
Problem Among Low-Income Popu-
lations,” adds, ‘“‘Poor children suffer
nearly 12 times more restricted-activ-
ity days, such as missed school, than
higher-income children as a result of
dental problems.”

Incredibly, this could all be pre-
vented. As the Surgeon General’s re-
port notes, prevention programs in oral
health that have been designed and
evaluated for children using a variety
of fluoride and dental sealant strate-
gies has the ‘‘potential of virtually
eliminating dental caries in all chil-
dren.”

Unfortunately, children do not get
the dental services they need. Accord-
ing to the Surgeon General,”” Although
over 14 percent of children under 18
have no form of private or public med-
ical insurance, more than twice that
many, 23 million children, have no den-
tal insurance.”” The report adds,
“There are at least 2.6 children without
dental insurance for each child without
medical insurance.”

One important provision in the bill
would grant States flexibility to pro-
vide dental coverage to low-income
children through the State Children’s
Health Insurance Program, just as
States currently are able to do through
Medicaid.

Unfortunately, SCHIP law prohibits
coverage of children for services unless
they are completely uninsured. As au-
thors Ruth Almeida, Ian Hill, and Gen-
evieve Kenney of an Urban Institute re-
port entitled Does SCHIP Spell Better
Dental Care for Children? An Early
Look at New Initiatives write, ‘. . .
many low-income children are covered
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by employer-based or other private
health insurance for their medical
care, but do not have a comprehensive
dental benefit. Because these children
are privately insured, they are not eli-
gible for SCHIP and cannot avail them-
selves of dental coverage under SCHIP.
Expanding SCHIP to furnish dental
services on a wraparound basis to pri-
vately covered low-income children
without dental coverage could help
achieve broader improvements in chil-
dren’s oral health.”

For low-income children with med-
ical coverage but no dental insurance
through the private sector, their only
option would be to completely dump
their private coverage for their chil-
dren in order to access SCHIP cov-

erage.
Instead, the ‘‘Children’s Dental
Health Improvement Act of 2001

would create an option for states to
provide low-income families with the
ability to receive wrap-around dental
coverage through SCHIP without hav-
ing to completely drop their private in-
surance. This reduces the crowd-out of
private insurance, which was a priority
of the Congress during passage of
SCHIP, and it provides low-income
children with dental services that
other children in the same economic
circumstance are already receiving
through SCHIP.

In implementing such a change, I
want to make it clear that I am in
strong support of providing additional
funding to SCHIP to ensure that these
services are provided without reducing
current levels of SCHIP funding. I am
concerned about SCHIP funding in
forthcoming years, particularly in
those years referred to as the ‘‘CHIP
dip” when funding levels drop from
over $4 billion annually to around $3
billion. I have other legislation enti-
tled, S. 1016, the ‘‘Start Healthy, Stay
Healthy Act of 2001,” that addresses
this very problem.

With those additional funds, I strong-
ly believe that SCHIP, just as Med-
icaid, should provide services to low-in-
come children who are both uninsured
and underinsured. Children need a com-
prehensive set of child health services,
including dental services, to ensure
their appropriate health and develop-
ment.

However, coverage for these services
is often not enough. Even when chil-
dren do have dental coverage, the ac-
cess to care is often sorely lacking.
Medicaid is the largest insurer of den-
tal coverage to children. Yet, despite
the design of the Medicaid program to
ensure access to comprehensive serv-
ices for children, including dental care,
the Inspector General of the Depart-
ment of Health and Human Services re-
ported in 1996 that only 18 percent of
children eligible for Medicaid received
even a single preventive dental service.
The same report shows that no State
provides preventive services to more
than 50 percent of eligible children.
The factors are complex but the pri-
mary one is due to limited dentist par-
ticipation in Medicaid.
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According to GAO, in its September
2000 report entitled Oral Health: Fac-
tors Contributing to Low Use of Dental
Services by Low-Income Populations,
““Of 39 states that provided information
about dentists’ participation in Med-
icaid, 23 reported that fewer than half
of the states’ dentists saw at least one
Medicaid patient during 1999.” Even
worse, a 1998 survey by the National
Conference of State Legislatures indi-
cates that fewer than 20 percent of den-
tists participate in the Medicaid pro-
gram nationwide.

The GAO concludes poor participa-
tion rates by dentists is due in large
part to poor reimbursement rates in
Medicaid. As the GAO points out, ‘“‘Our
analysis showed that Medicaid pay-
ment rates are often well below den-
tists’ normal fees. Only 13 states had
Medicaid rates that exceeded two-
thirds of the average regional fees den-
tists charged. . . .”

Clearly, Medicaid is chronically un-
derfunded with respect to dental care.
The Surgeon General’s report notes,
“On average, state Medicaid agencies
contribute only 2.3 percent of their
child health expenditures to dental
care, whereas nationally, the percent-
age of all child health expenditures
dedicated to dental care is more than
10 times that rate, almost 30 percent.”

The good news is that many States,
including New Mexico, are taking ac-
tions to improve the participation of
dentists in the Medicaid program by
raising low payment rates and reducing
administrative requirements. These ef-
forts were highlighted by the GAO in
its September 2000 report. To further
encourage such efforts, the ‘‘Children’s
Dental Health Improvement Act of
2001 provides $50 million annually as
financial incentives and planning
grants to states to undertake addi-
tional improvements in their Medicaid
programs delivery of dental health
services to children.

In addition to Medicaid and SCHIP,
the federal government administers
other health care programs providing
dental services or providers for low-in-
come children and their families, in-
cluding services administered by com-
munity health centers and the Indian
Health Service, IHS. Unfortunately,
both of these programs are under-
funded and, as the GAO found, ‘‘report
difficulty in meeting the dental needs
of their target populations.”

For example, the GAO found that
“HHS and health center officials report
that the demand for dental services
significantly exceeds the, urban and
rural health, centers’ capacity to de-
liver it. In 1998 . . ., a little more than
half of the nearly 700 health center
grantees funded under this program
had active dental programs.” This is
also true for public health departments
across the country.

To assist the health centers and pub-
lic health departments with this need,
the ““‘Children’s Dental Health Improve-
ment Act of 2001’ provides $40 million
to community health centers and pub-
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lic health departments to expand den-
tal health services through the hiring
of additional dental health profes-
sionals to serve low-income popu-
lations.

This is particularly a problem that
needs to be addressed in areas with se-
vere dental health professional short-
ages, such as New Mexico. For exam-
ple, New Mexico ranked next to last in
the Nation with just 32.1 dentists per
100,000 population in 1998, according to
HHS. This compares to the national av-
erage of 48.4 per 100,000. Moreover, the
number of dentists in New Mexico de-
clined by 7 percent between 1991 and
1998 while the State’s population grew
12 percent. The result was a 17 percent
decline in dentists per capita during
the period.

With regard to American Indian and
Alaska Native populations, the need is
so great and the funding so little that
a comprehensive solution is requiring
throughout the IHS system. With re-
spect to the unmet need, the GAO
notes that ‘“American Indian and Alas-
ka Native children aged 2 to 4 years old
have five times the rate of dental
decay that all children have.”’

Unfortunately, the GAO adds, ‘. ..
about one-fourth of IHS’ dentist posi-
tions at 269 HIS and tribal facilities
were vacant in April 2000. Vacancies
have been chronic at IHS facilities, in
the past 5 years, at least 67 facilities
have had one or more dentist position
vacant for at least a year. According to
IHS officials, the primary reason for
these vacancies is that IHS is unable to
provide a competitive salary for new
dentists. . .”

The GAO continues, “The IHS’ dental
personnel shortages translate into a
large unmet need for dental services
among American Indians and Alaska
Natives. IHS reports that only 24 per-
cent of the eligible population had a
dental visit in 1998. The personnel
shortages have also reduced the scope
of services that facilities are able to
provide. According to IHS officials,
available services have concentrated
more on acute and emergency care,
while routine and restorative care have
dropped as a percentage of workload.
Emergency services increased from
one-fifth of the workload in 1990 to
more than one-third of the workload in
1999.°

To help alleviate this workforce
shortage, the ‘‘Children’s Dental
Health Improvement Act of 2001’ pro-
vides THS with the authority to offer
multi-year retention bonuses to dental
providers offering services through the
IHS and tribal programs.

The bill also provides for some tech-
nical amendments to ensure that tribal
organizations and community health
centers are allowed to apply for school-
based dental sealant funding from the
Centers for Disease Control and Pre-
vention, CDC.

And finally, to help address this ‘‘si-
lent epidemic,”” HHS implemented
what is referred to as the Oral Health
Initiative, OHI, to coordinate dental
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health services in both the Health Re-
sources and Services Administration,
HRSA, and the Center for Medicaid and
Medicare Services, CMS, formerly
known as the Health Care Financing
Administration. Despite the progress of
the Initiative, it has no legal authority
unlike other programs that target spe-
cific health needs of children, such as
Emergency Medical Services for Chil-
dren or the Traumatic Brain Injury
Program. Because it lacks formal sta-
tus and program control, the OHI is
susceptible to future disruptions or
dispanding.

To ensure the continuation of the
OHI, the ‘‘Children’s Health Improve-
ment Act of 2001 provides statutory
authority for the OHI and authorized
funding of $25 million to improve the
oral health of low-income populations
served by both the public and private
sector.

The bipartisan legislation I am intro-
ducing today would improve the access
and delivery of dental health services
to our Nation’s children through Med-
icaid, the State Children’s Health In-
surance Program, SCHIP, the Indian
Health Service, IHS, and our Nation’s
safety net of community health cen-
ters. These problems are well-docu-
mented and call out for congressional
action as soon as possible.

I would like to thank the American
Dental Association, the American Den-
tal Education Association, the Amer-
ican Academy of Pediatric Dentistry,
the National Association of Commu-
nity Health Centers, Inc., the National
Association of Children’s Hospitals, the
American Dental Hygienists’ Associa-
tion, and the Children’s Dental Health
Project for their outstanding support
and/or their technical advice on this
legislation. This bill is a result of their
outstanding work.

In particular, I want to thank Dr.
Burt Edelstein and Libby Mullin of the
Children’s Dental Health Project for
their vast knowledge and technical as-
sistance on this issue. I want to thank
Judy Sherman of the American Dental
Association, Myla Moss of the Amer-
ican Dental Education Association, Dr.
Heber Simmons and Scott Litch of the
American Academy of Pediatric Den-
tistry, Karen Sealander of the Amer-
ican Dental Hygienists’ Association,
and Heather Mizeur of the National As-
sociation of Community Health Cen-
ters, Inc., for their valuable insight,
technical advice, and support for this
legislation. I look forward to working
with them all to ensure that we
achieve increased access to oral health
care for our children.

In addition to those organizations, I
would like to thank the following
groups for their support of the bill, in-
cluding: Academy of General Den-
tistry, American Academy of Child and
Adolescent Psychiatry, American
Academy of Oral and Maxillofacial Pa-
thology, American Academy of
Periodontology, American Association
of Dental Examiners, American Asso-
ciation of Dental Research, American
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Association of Endodontists, American

Association of Public Health Dentistry,

American Association of Oral and Max-

illofacial Surgeons, American Associa-

tion of Orthodontists, American Asso-
ciation of Women Dentists, American

College of Dentists, American College

of Preventive Medicine, American Den-

tal Trade Association, American Public

Health Association, American Society

of Dentistry for Children, American

Student Dental Association, Associa-

tion of Clinicians of the Underserved,

Association of Maternal and Child

Health Programs, Association of State

and Territorial Dental Directors, Den-

tal Dealers of America, Dental Manu-
facturers of America, Inc., Family

Voices, Hispanic Dental Association,

International College of Dentists, USA,

March of Dimes, National Association

of City and County Health Officers, Na-

tional Association of Local Boards of

Health, National Dental Association,

National Health Law Program, New

Mexico Department of Health, Partner-

ship for Prevention, Society of Amer-

ican Indian Dentists, Special Care Den-
tistry, and United Cerebral Palsy Asso-
ciations.

I request unanimous consent that a
Fact Sheet and the text of the bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1626

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as

the ‘‘Children’s Dental Health Improvement

Act of 2001,

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I—IMPROVING DELIVERY OF PE-
DIATRIC DENTAL SERVICES UNDER
MEDICAID AND SCHIP

Sec. 101. Grants to improve the provision of
dental services under medicaid
and SCHIP.

Sec. 102. Authority to provide dental cov-
erage under SCHIP as a supple-
ment to other health coverage.

TITLE II—-IMPROVING DELIVERY OF PE-
DIATRIC DENTAL SERVICES UNDER
COMMUNITY HEALTH CENTERS, PUB-
LIC HEALTH DEPARTMENTS, AND THE
INDIAN HEALTH SERVICE

Sec. 201. Grants to improve the provision of
dental health services through
community health centers and
public health departments.

Sec. 202. Dental officer multiyear retention
bonus for the Indian Health

Service.
Sec. 203. Streamline process for designating
dental health professional

shortage areas.

Sec. 204. Demonstration projects to increase
access to pediatric dental serv-
ices in underserved areas.

TITLE III-IMPROVING ORAL HEALTH

PROMOTION AND DISEASE PREVEN-
TION PROGRAMS

Sec. 301. Oral health initiative.

Sec. 302. CDC reports.

Sec. 303. Early childhood caries.

Sec. 304. School-based dental sealant pro-
gram.
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TITLE I—-IMPROVING DELIVERY OF PEDI-
ATRIC DENTAL SERVICES UNDER MED-
ICAID AND SCHIP

SEC. 101. GRANTS TO IMPROVE THE PROVISION
OF DENTAL SERVICES UNDER MED-
ICAID AND SCHIP.

Title V of the Social Security Act (42
U.S.C. 701 et seq.) is amended by adding at
the end the following:

“SEC. 511. GRANTS TO IMPROVE THE PROVISION
OF DENTAL SERVICES UNDER MED-
ICAID AND SCHIP.

‘“‘(a) AUTHORITY TO MAKE GRANTS.—In addi-
tion to any other payments made under this
title to a State, the Secretary shall award
grants to States that satisfy the require-
ments of subsection (b) to improve the provi-
sion of dental services to children who are
enrolled in a State plan under title XIX or a
State child health plan under title XXI (in
this section, collectively referred to as the
‘State plans’).

‘‘(b) REQUIREMENTS.—In order to be eligible
for a grant under this section, a State shall
provide the Secretary with the following as-
surances:

‘(1) IMPROVED SERVICE DELIVERY.—The
State shall have a plan to improve the deliv-
ery of dental services to children who are en-
rolled in the State plans, including providing
outreach and administrative case manage-
ment, improving collection and reporting of
claims data, and providing incentives, in ad-
dition to raising reimbursement rates, to in-
crease provider participation.

‘“(2) ADEQUATE PAYMENT RATES.—The State
has provided for payment under the State
plans for dental services for children at lev-
els consistent with the market-based rates
and sufficient enough to enlist providers to
treat children in need of dental services.

‘“(3) ENSURED ACCESS.—The State shall en-
sure it will make dental services available to
children enrolled in the State plans to the
same extent as such services are available to
the general population of the State.

““(c) APPLICATION.—A State shall submit an
application to the Secretary for a grant
under this section in such form and manner
and containing such information as the Sec-
retary may require.

“(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
make grants under this section $50,000,000 for
fiscal year 2002 and each fiscal year there-
after.

‘“(e) APPLICATION OF OTHER PROVISIONS OF
TITLE.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), the other provisions of this
title shall not apply to a grant made under
this section.

‘(2) EXCEPTIONS.—The following provisions
of this title shall apply to a grant made
under subsection (a) to the same extent and
in the same manner as such provisions apply
to allotments made under section 502(c):

‘“(A) Section 504(b)(6) (relating to prohibi-
tion on payments to excluded individuals
and entities).

‘“(B) Section 504(c) (relating to the use of
funds for the purchase of technical assist-
ance).

‘“(C) Section 504(d) (relating to a limitation
on administrative expenditures).

‘(D) Section 506 (relating to reports and
audits), but only to the extent determined by
the Secretary to be appropriate for grants
made under this section.

‘“(E) Section 507 (relating to penalties for
false statements).
‘“(F) Section
discrimination).

‘(@) Section 509 (relating to the adminis-
tration of the grant program).”’.

508 (relating to non-
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SEC. 102. AUTHORITY TO PROVIDE DENTAL COV-
ERAGE UNDER SCHIP AS A SUPPLE-
MENT TO OTHER HEALTH COV-
ERAGE.

(a) AUTHORITY TO PROVIDE COVERAGE.—

(1) SCHIP.—

(A) IN GENERAL.—Section 2105(a)(1)(C) of
the Social Security Act (42 TU.S.C.
1397ee(a)(1)(C)) is amended—

(i) by inserting ‘“(i)”’ after *“(C)”’; and

(ii) by adding at the end the following:

‘“(ii) notwithstanding clause (i), in the case
of a State that satisfies the conditions de-
scribed in subsection (c)(8), for child health
assistance that consists only of coverage of
dental services for a child who would be con-
sidered a targeted low-income child if that
portion of subparagraph (C) of section
2110(b)(1) relating to coverage of the child
under a group health plan or under health in-
surance coverage did not apply, and such
child has such coverage that does not include
dental services; and’.

(B) CONDITIONS DESCRIBED.—Section 2105(c)
of the Social Security Act (42 U.S.C.
1397ee(c)) is amended by adding at the end
the following:

¢“(8) CONDITIONS FOR PROVISION OF DENTAL
SERVICES ONLY COVERAGE.—For purposes of
subsection (a)(1)(C)(ii), the conditions de-
scribed in this paragraph are the following:

“(A) INCOME ELIGIBILITY.—The State child
health plan (whether implemented under
title XIX or this XXI)—

‘(i) has the highest income eligibility
standard permitted under this title as of
January 1, 2001;

‘“(ii) subject to subparagraph (B), does not
limit the acceptance of applications for chil-
dren; and

‘“(iii) provides benefits to all children in
the State who apply for and meet eligibility
standards.

“(B) NO WAITING LIST IMPOSED.—With re-
spect to children whose family income is at
or below 200 percent of the poverty line, the
State does not impose any numerical limita-
tion, waiting list, or similar limitation on
the eligibility of such children for child
health assistance under such State plan.”.

(C) STATE OPTION TO WAIVE WAITING PE-
RIOD.—Section 2102(b)(1)(B) of the Social Se-
curity Act (42 U.S.C. 1397bb(b)(1)(B)) is
amended—

(i) in clause (i), by striking ‘‘and’ at the
end;

(ii) in clause (ii), by striking the period and
inserting ‘‘; and”’; and

(iii) by adding at the end the following new
clause:

‘“(iii) at State option, may not apply a
waiting period in the case of child described
in section 2105(a)(1)(C)(ii), if the State satis-
fies the requirements of section 2105(c)(8) and
provides such child with child health assist-
ance that consists only of coverage of dental
services.”.

(2) APPLICATION OF ENHANCED MATCH UNDER
MEDICAID.—Section 1905 of the Social Secu-
rity Act (42 U.S.C. 1396d) is amended—

(A) in subsection (b), in the fourth sen-
tence, by striking ‘‘or subsection (u)(3)”’ and
inserting ‘“‘(u)(3), or (u)(4)”’; and

(B) in subsection (u)—

(i) by redesignating paragraph (4) as para-
graph (5); and

(ii) by inserting after paragraph (3) the fol-
lowing new paragraph:

‘“(4) For purposes of subsection (b), the ex-
penditures described in this paragraph are
expenditures for dental services for children
described in section 2105(a)(1)(C)(ii), but only
in the case of a State that satisfies the re-
quirements of section 2105(c)(8).”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) take effect on Octo-
ber 1, 2001 and apply to child health assist-
ance and medical assistance provided on or
after that date.
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TITLE II—-IMPROVING DELIVERY OF PEDI-
ATRIC DENTAL SERVICES UNDER COM-
MUNITY HEALTH CENTERS, PUBLIC
HEALTH DEPARTMENTS, AND THE IN-
DIAN HEALTH SERVICE

SEC. 201. GRANTS TO IMPROVE THE PROVISION

OF DENTAL HEALTH SERVICES
THROUGH COMMUNITY HEALTH
CENTERS AND PUBLIC HEALTH DE-
PARTMENTS.

Part D of title III of the Public Health
Service Act (42 U.S.C. 2564b et seq.) is amend-
ed by insert before section 330, the following:
“SEC. 329. GRANT PROGRAM TO EXPAND THE

AVAILABILITY OF SERVICES.

‘“(a) IN GENERAL.—The Secretary, acting
through the Health Resources and Services
Administration, shall establish a program
under which the Secretary may award grants
to eligible entities and eligible individuals to
expand the availability of primary dental
care services in dental health professional
shortage areas or medically underserved
areas.

“(b) ELIGIBILITY.—

‘(1) ENTITIES.—To be eligible to receive a
grant under this section an entity—

““(A) shall be—

‘(i) a health center receiving funds under
section 330 or designated as a Federally
qualified health center;

‘(ii) a county or local public health depart-
ment, if located in a federally-designated
dental health professional shortage area;

‘‘(iii) an Indian tribe or tribal organization
(as defined in section 4 of the Indian Self-De-
termination and Education Assistance Act
(25 U.S.C. 450b)); or

‘(iv) a dental education program accred-
ited by the Commission on Dental Accredita-
tion; and

‘(B) shall prepare and submit to the Sec-
retary an application at such time, in such
manner, and containing such information as
the Secretary may require.

‘(2) INDIVIDUALS.—To be eligible to receive
a grant under this section an individual
shall—

‘““(A) be a dental health professional li-
censed or certified in accordance with the
laws of State in which such individual pro-
vides dental services;

“(B) prepare and submit to the Secretary
an application at such time, in such manner,
and containing such information as the Sec-
retary may require; and

‘(C) provide assurances that—

‘‘(i) the individual will practice in a feder-
ally-designated dental health professional
shortage area; and

‘‘(ii) not less than 33 percent of the pa-
tients of such individual are—

““(I) receiving assistance under a State plan
under title XIX of the Social Security Act
(42 U.S.C. 1396 et seq.);

““(IT) receiving assistance under a State
plan under title XXI of the Social Security
Act (42 U.S.C. 1397aa et seq.); or

‘(I1I) uninsured.

““(c) USE OF FUNDS.—

‘(1) ENTITIES.—An entity shall use
amounts received under a grant under this
section to provide for the increased avail-
ability of primary dental services in the
areas described in subsection (a). Such
amounts may be used to supplement the sal-
aries offered for individuals accepting em-
ployment as dentists in such areas.

*“(2) INDIVIDUALS.—A grant to an individual
under subsection (a) shall be in the form of
a $1,000 bonus payment for each month in
which such individual is in compliance with
the eligibility requirements of subsection
(0)(2)(C).

““(d) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) IN GENERAL.—Notwithstanding any
other amounts appropriated under section
330 for health centers, there is authorized to
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be appropriated $40,000,000 for each of fiscal
years 2002 through 2006 to hire and retain
dental health care providers under this sec-
tion.

‘“(2) USE OF FUNDS.—Of the amount appro-
priated for a fiscal year under paragraph (1),
the Secretary shall use—

‘“(A) not less than 75 percent of such
amount to make grants to eligible entities;
and

‘(B) not more than 25 percent of such
amount to make grants to eligible individ-
uals.”.

SEC. 202. DENTAL OFFICER MULTIYEAR RETEN-
TION BONUS FOR THE INDIAN
HEALTH SERVICE.

(a) TERMS AND DEFINITIONS.—In this sec-
tion:

(1) CREDITABLE SERVICE.—The term ‘‘cred-
itable service’ includes all periods that a
dental officer spent in graduate dental edu-
cational (GDE) training programs while not
on active duty in the Indian Health Service
and all periods of active duty in the Indian
Health Service as a dental officer.

(2) DENTAL OFFICER.—The term ‘‘dental of-
ficer” means an officer of the Indian Health
Service designated as a dental officer.

(3) DIRECTOR.—The term ‘‘Director’” means
the Director of the Indian Health Service.

(4) RESIDENCY.—The term ‘‘residency’’
means a graduate dental educational (GDE)
training program of at least 12 months lead-
ing to a specialty, including general practice
residency (GPR) or an advanced education
general dentistry (AEGD).

(5) SPECIALTY.—The term ‘‘specialty”’
means a dental specialty for which there is
an Indian Health Service specialty code
number.

(b) REQUIREMENTS FOR BONUS.—

(1) IN GENERAL.—An eligible dental officer
of the Indian Health Service who executes a
written agreement to remain on active duty
for 2, 3, or 4 years after the completion of
any other active duty service commitment
to the Indian Health Service may, upon ac-
ceptance of the written agreement by the Di-
rector, be authorized to receive a dental offi-
cer multiyear retention bonus under this
section. The Director may, based on require-
ments of the Indian Health Service, decline
to offer such a retention bonus to any spe-
cialty that is otherwise eligible, or to re-
strict the length of such a retention bonus
contract for a specialty to less than 4 years.

(2) LIMITATIONS.—Each annual dental offi-
cer multiyear retention bonus authorized
under this section shall not exceed the fol-
lowing:

(A) $14,000 for a 4-year written agreement.

(B) $8,000 for a 3-year written agreement.

(C) $4,000 for a 2-year written agreement.

(c) ELIGIBILITY.—

(1) IN GENERAL.—In order to be eligible to
receive a dental officer multiyear retention
bonus under this section, a dental officer
shall—

(A) be at or below such grade as the Direc-
tor shall determine;

(B) have completed any active duty service
commitment of the Indian Health Service in-
curred for dental education and training or
have 8 years of creditable service;

(C) have completed initial residency train-
ing, or be scheduled to complete initial resi-
dency training before September 30 of the
fiscal year in which the officer enters into a
dental officer multiyear retention bonus
written service agreement under this sec-
tion; and

(D) have a dental specialty in pediatric
dentistry or oral and maxillofacial surgery.

(2) EXTENSION TO OTHER OFFICERS.—The Di-
rector may extend the retention bonus to
dental officers other than officers with a
dental specialty in pediatric dentistry, as
well as to other dental hygienists with a
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minimum of a baccalaureate degree, based

on demonstrated need.

(d) TERMINATION OF ENTITLEMENT TO SPE-
CIAL PAY.—The Director may terminate,
with cause, at any time a dental officer’s
multiyear retention bonus contract under
this section. If such a contract is termi-
nated, the unserved portion of the retention
bonus contract shall be recouped on a pro
rata basis. The Director shall establish regu-
lations that specify the conditions and pro-
cedures under which termination may take
place. The regulations and conditions for ter-
mination shall be included in the written
service contract for a dental officer
multiyear retention bonus under this sec-
tion.

(e) REFUNDS.—

(1) IN GENERAL.—Prorated refunds shall be
required for sums paid under a retention
bonus contract under this section if a dental
officer who has received the retention bonus
fails to complete the total period of service
specified in the contract, as conditions and
circumstances warrant.

(2) DEBT TO UNITED STATES.—An obligation
to reimburse the United States imposed
under paragraph (1) is a debt owed to the
United States.

(3) NO DISCHARGE IN BANKRUPTCY.—Not-
withstanding any other provision of law, a
discharge in bankruptcy under title 11,
United States Code, that is entered less than
5 years after the termination of a retention
bonus contract under this section does not
discharge the dental officer who signed such
a contract from a debt arising under the con-
tract or under paragraph (1).

SEC. 203. STREAMLINE PROCESS FOR DESIG-

NATING DENTAL HEALTH PROFES-
SIONAL SHORTAGE AREAS.

Section 332(a) of the Public Health Service
Act (42 U.S.C. 254e(a)) is amended by adding
at the end the following:

‘“(4) In designating health professional
shortage areas under this section, the Sec-
retary may designate certain areas as dental
health professional shortage areas if the Sec-
retary determines that such areas have a se-
vere shortage of dental health professionals.
The Secretary shall, in consultation with
State and local dental societies and tribal
health organizations, streamline the process
to develop, publish and periodically update
criteria to be used in designating dental
health professional shortage areas.’’.

SEC. 204. DEMONSTRATION PROJECTS TO IN-

CREASE ACCESS TO PEDIATRIC DEN-
TAL SERVICES IN UNDERSERVED
AREAS.

(a) AUTHORITY T0o CONDUCT PROJECTS.—The
Secretary of Health and Human Services,
through the Administrator of the Health Re-
sources and Services Administration and the
Director of the Indian Health Service, shall
establish demonstration projects that are de-
signed to increase access to dental services
for children in underserved areas, as deter-
mined by the Secretary.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated such
sums as may be necessary to carry out this
section.

TITLE III—-IMPROVING ORAL HEALTH
PROMOTION AND DISEASE PREVENTION
PROGRAMS

SEC. 301. ORAL HEALTH INITIATIVE.

(a) ESTABLISHMENT.—The Secretary of
Health and Human Services shall establish
an oral health initiative to reduce the pro-
found disparities in oral health by improving
the health status of vulnerable populations,
particularly low-income children, to the
level of health status that is enjoyed by the
majority of Americans.

(b) ACTIVITIES.—The Secretary of Health
and Human Services shall, through the oral
health initiative—
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(1) carry out activities to improve intra-
and inter-agency collaborations, including
activities to identify, engage, and encourage
existing Federal and State programs to
maximize their potential to address oral
health;

(2) carry out activities to encourage pub-
lic-private partnerships to engage private
sector communities of interest (including
health professionals, educators, State policy-
makers, foundations, business, and the pub-
lic) in partnerships that promote oral health
and dental care; and

(3) carry out activities to reduce the dis-
ease burden in high risk populations through
the application of best-science in oral
health, including programs such as commu-
nity water fluoridation and dental sealants.

(c) COORDINATION.—The Secretary  of
Health and Human Services shall—

(1) through the Administrator of the Cen-
ters for Medicare & Medicaid Services (for-
merly known as the Health Care Financing
Administration) establish a Chief Dental Of-
ficer for the medicaid and State children’s
health insurance programs established under
titles XIX and XXI, respectively, of the So-
cial Security Act (42 U.S.C. 1396 et seq.
1397aa et seq.); and

(2) carry out this section in collaboration
with such Administrator and Chief Dental
Officer and the Administrator and Chief Den-
tal Officer of the Health Resources and Serv-
ices Administration.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section, $25,000,000 for fiscal
year 2002, and such sums as may be necessary
for each subsequent fiscal year.

SEC. 302. CDC REPORTS.

(a) COLLECTION OF DATA.—The Director of
the Centers for Disease Control and Preven-
tion in collaboration with other organiza-
tions and agencies shall annually collect
data describing the dental, craniofacial, and
oral health of residents of at least 1 State
and 1 Indian tribe from each region of the
Department of Health and Human Services.

(b) REPORTS.—The Director of the Centers
for Disease Control and Prevention shall
compile and analyze data collected under
subsection (a) and annually prepare and sub-
mit to the appropriate committees of Con-
gress a report concerning the oral health of
certain States and tribes.

SEC. 303. EARLY CHILDHOOD CARIES.

(a) IN GENERAL.—The Secretary of Health
and Human Services, acting through the Di-
rector of the Centers for Disease Control and
Prevention, shall—

(1) expand existing surveillance activities
to include the identification of children at
high risk of early childhood caries;

(2) assist State, local, and tribal health
agencies and departments in collecting, ana-
lyzing and disseminating data on early child-
hood caries; and

(3) provide for the development of public
health nursing programs and public health
education programs on early childhood car-
ies prevention.

(b) APPROPRIATENESS OF ACTIVITIES.—The
Secretary of Health and Human Services
shall carry out programs and activities
under subsection (a) in a culturally appro-
priate manner with respect to populations at
risk of early childhood caries.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section, such sums as may be
necessary for each fiscal year.

SEC. 304. SCHOOL-BASED DENTAL SEALANT PRO-
GRAM.

Section 317M(c) of the Public Health Serv-
ice Act (as added by section 1602 of Public
Law 106-310)) is amended—

(1) in paragraph (1), by inserting
school-linked’ after ‘‘school-based’’;

“

and
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(2) in the first sentence of paragraph (2)—

(A) by inserting ‘‘and school-linked”’ after
‘‘school-based’’; and

(B) by inserting ‘‘or Indian tribe”
‘““‘State’’; and

(3) by striking paragraph (3) and inserting
the following:

‘“(3) ELIGIBILITY.—To be eligible to receive
funds under paragraph (1), an entity shall—

‘‘(A) prepare and submit to the State or In-
dian tribe an application at such time, in
such manner and containing such informa-
tion as the State or Indian tribe may re-
quire; and

‘“(B) be a—

‘(i) public
school—

‘“(I) that is located in an urban area in
which and more than 50 percent of the stu-
dent population is participating in Federal
or State free or reduced meal programs; or

“(IT) that is located in a rural area and,
with respect to the school district in which
the school is located, the district involved
has a median income that is at or below 235
percent of the poverty line, as defined in sec-
tion 673(2) of the Community Services Block
Grant Act (42 U.S.C. 9902(2)); or

‘“(ii) public or non-profit health organiza-
tion, including a grantee under section 330,
that is under contract with an elementary or
secondary school described in subparagraph
(B) to provide dental services to school-age
children.”.

after

elementary or secondary

FACT SHEET—CHILDREN’S DENTAL HEALTH
IMPROVEMENT ACT OF 2001

Senators Jeff Bingaman (D-NM), Thad
Cochran (R-MS), Blanche Lincoln (D-AR),
Tom Daschle (D-SD), Susan Collins (R-ME),
Jean Carnahan (D-MO), Tim Hutchinson (R-
AR), and Jon Corzine (D-NJ) are preparing
to introduce the ‘‘Children’s Dental Health
Improvement Act of 2001.”” The legislation
seeks to improve the access and delivery of
dental care to children across the country.

PROBLEMS AND SOLUTIONS
Lack of Coverage for Children

According to the Surgeon General’s report,
Oral Health in America: A Report of the Sur-
geon General, that was issued in 2000, ‘Al-
though over 14 percent of children under 18
have no form of private or public medical in-
surance, more than twice that many, 23 mil-
lion children, have no dental insurance.”” The
report adds, ‘“There are at least 2.6 children
without dental insurance for each child with-
out medical insurance.”

Moreover, according to the General Ac-
counting Office in a report entitled Factors
Contributing to Low Use of Dental Services
by Low-Income Populations (Sept. 2000),
AHHS and health center officials report that
the demand for dental services significantly
exceeds the [urban and rural health] centers’
capacity to delivery it. In 1998 . . ., a little
more than half of the nearly 700 health cen-
ter grantees funded under this program had
active dental programs.”

Legislative Proposal: The legislation would
improve the dental health of uninsured chil-
dren by: Allowing states the flexibility to
utilize the State Children’s Health Insurance
Program (SCHIP) to provide dental coverage
to low-income children below 200 percent of
poverty that may have private insurance for
medical care but not dental services; and
providing $40 million to community health
centers and public health departments to ex-
pand dental health services through the hir-
ing of additional dentist health professionals
to serve low-income children.

Lack of Access to Care
According to the GAO, ‘““While several fac-

tors influence the access low-income groups
have to dental care, the primary one is lim-
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ited dentist participation in Medicaid . . . Of
39 states that provided information about
dentists’ participation in Medicaid, 23 re-
ported that fewer than half of the states’
dentists saw at least one Medicaid patient
during 1999.”’

The GAO concludes this is due in large
part to poor reimbursement rates in Med-
icaid. As the GAO adds, ‘“‘Our analysis
showed that Medicaid payment rates are
often well below dentists’ normal fees. Only
13 states had Medicaid rates that exceeded
two-thirds of the average regional fees den-
tists charged. . ..”

Legislative Proposal: The legislation seeks
to improve access to dental services for low-
income children in the Medicaid program by
providing $50 million as financial incentives
and planning grants to states to improve
their Medicaid programs in terms of ade-
quate payment rates, access to care, and im-
proved service delivery.

Lack of Providers in Federally Funded
Programs

With respect to community health centers,
the GAO notes, “HHS and health center offi-
cials report that the demand for dental serv-
ices significantly exceeds the [urban and
rural health] centers’ capacity to delivery it.
In 1998 . . ., a little more than half of the
nearly 700 health center grantees funded
under this program had active dental pro-
grams.”’

With respect to the Indian Health Service
(IHS) the GAO adds, “ . about one-fourth
of IHS” dentist positions at 269 IHS and trib-
al facilities were vacant in April 2000. Vacan-
cies have been chronic at IHS facilities—in
the past 5 years, at least 67 facilities have
had one or more dentist positions vacant for
at least a year. According to IHS officials,
the primary reason for these vacancies is
that IHS is unable to provide a competitive
salary for new dentists.”’

Legislative Proposal: The legislation seeks
to improve access to dental services for chil-
dren served by community health centers
and the Indian Health Service by: Again,
providing $40 million to community health
centers and public health departments to ex-
pand dental health services through the hir-
ing of additional dental health professionals
to serve low-income children; and providing
the Indian Health Service with the authority
to offer multi-year retention bonuses to den-
tal providers offering service through the
IHS and tribal programs.

Need for Improved Coordination and
Collaboration

Despite Medicaid and SCHIP, dental care is
the least utilized core pediatric health serv-
ice for low-income children. There are 2.6
times more children lacking dental coverage
than health coverage and over a hundred
million Americans without dental insurance.
Dental care is the most frequently cited
unmet health need of children, according to
their parents. In fact, the Health Interview
Survey reveals that the unmet need is three
times greater than unmet need for medical
care, four times greater than unmet need for
prescription drugs, and five times greater
than unmet need for vision care. The third
National Health and Nutrition Interview
Survey showed that dental caries [or dental
decay] is the most prevalent chronic disease
of childhood.

To help address this ‘‘hidden epidemic,”
the Department of Health and Human Serv-
ices (HHS) enacted the Oral Health Initiative
(OHI) to coordinate dental health services in
both the Health Resources and Services Ad-
ministration (HRSA) and the Center for
Medicare and Medicaid Services (CMS) (for-
merly known as the Health Care Financing
Administration).

Despite the progress of the initiative, it
has no legal authority unlike other programs
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that target specific health needs of children
(e.g., Emergency Medical Services for Chil-
dren and the Traumatic Brain Injury Pro-
gram). Because it lacks formal status and
program control, the OHI is susceptible to
future disruptions or disbanding.

Legislative Proposal: The legislation pro-
vides statutory authority for the OHI and
authorized funding of $25 million to improve
the oral health of low-income populations
served by both the public and private sector.

Other Provisions

In addition, the legislation contains the
following technical provisions:

Dental Health Professional Shortage Area
Designation: The bill streamlines the process
for the designation of dental health profes-
sional shortage areas.

Technical School-Based Sealant Provisions:
The bill includes technical provisions ensur-
ing that entities eligible for funding include
both ‘‘school-linked” as well as school-based
organizations, clarifies that an eligible enti-
tle can be a public or non-profit health orga-
nization or tribal organization.

Demonstration: The bill creates authority
for HHS to establish demonstration projects
to increase access to dental services for chil-
dren in underserved areas.

ENDORSING ORGANIZATIONS

American Dental Association, American
Dental Education Association, American
Academy of Pediatric Dentistry, National
Association of Community Health Centers,
Inc., National Association of Children’s Hos-
pitals, American Dental Hygienists’ Associa-
tion, Academy of General Dentistry, Amer-
ican Academy of Child and Adolescent Psy-
chiatry, American Academy of Oral and
Maxillofacial Pathology, American Academy
of Periodontology, American Association of
Dental Examiners, American Association of
Dental Research, American Association of
Endodontists, American Association of Pub-
lic Health Dentistry, American Association
of Oral and Maxillofacial Surgeons, Amer-
ican Association of Orthodontists, American
Association of Women Dentists, American
College of Dentists, American College of Pre-
ventive Medicine, American Dental Trade
Association, American Public Health Asso-
ciation, American Society of Dentistry for
Children, American Student Dental Associa-
tion, Association of Clinicians of the Under-
served, Association of Maternal and Child
Health Programs, Association of State and
Territorial Dental Directors, Dental Dealers
of America, Dental Manufacturers of Amer-
ica, Inc., Family Voices, Hispanic Dental As-
sociation, International College of Dentists
USA, March of Dimes, National Association
of City and County Health Officers, National
Association of Local Boards of Health, Na-
tional Dental Association, National Health
Law Program, New Mexico Department of
Health, Partnership for Prevention, Society
of American Indian Dentists, Special Care
Dentistry, and United Cerebral Palsy Asso-
ciations.

Mrs. CARNAHAN. Mr. President, I
would like to bring your attention to a
hidden epidemic. This epidemic affects
the overall health of children, espe-
cially children in low-income families.
It has been called a ‘‘hidden epidemic”’
because it can be difficult to detect at
a glance, and because it receives rel-
atively little attention as a threat to
children’s health. But while this epi-
demic is ‘‘hidden,” it manifests itself
every day in the smiles of America’s
children.

The epidemic I am referring to is
that of poor dental health. Dental
decay, a major cause of tooth loss, is
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the most prevalent chronic disease of
childhood. Each year, dental conditions
cause children in the U.S. to miss more
than 750,000 days of school. One in ten
children between the ages of five and
eleven has never visited a dentist. This
is a shocking and distressing statistic.
The unfortunate trend cannot be al-
lowed to continue.

States are working hard to offer den-
tal health services through their Med-
icaid programs and the State Chil-
dren’s Health Insurance Program, but
they need our help in meeting the chal-
lenge. The General Accounting Office
reported that the biggest reason low-
income people lack dental care is that
not enough dentists participate in Med-
icaid. In Missouri, as in other states,
some dentists simply choose not to ac-
cept Medicaid patients, while others
cannot afford to accept them because
Medicaid reimbursement is not suffi-
cient to cover the costs of providing
care. In Missouri, there are more than
1,000 children on Medicaid for every
dentist willing to serve them.

As a result, Medicaid patients must
search far and wide to find a dentist
and then face another challenge in
traveling long distances to see that
dentist. Often, this requires hours of
planning to arrange for public or Med-
icaid-provided transportation, and sev-
eral more hours of waiting after the
visit to be picked up and returned
home. For many lower-income parents,
these hours away from work will se-
verely cut into the family’s income. Is
it any wonder why so many children do
not get the preventive dental care they
need, and are not seen by a dentist
until they are in intense pain or have
infections so severe that their eyes
have swelled shut? We cannot let this
continue to happen to children in the
United States.

There are many reasons for pro-
tecting children’s oral health. For in-
stance, we know that when children
have healthy smiles:

They chew more easily and gain more
nutrients from the foods they eat.

They learn to speak more quickly
and clearly.

They look and feel more attractive
improving self-confidence and willing-
ness to communicate with others.

They have better school attendance
and pay more attention in class.

They avoid extensive and costly
treatment of dental disease.

And they begin a lifetime of good
dental habits.

For all of these reasons, I am proud
to join with Senators BINGAMAN, COCH-
RAN, CORZINE, COLLINS, DASCHLE,
HUTCHISON, and LINCOLN in introducing
the Children’s Dental Health Improve-
ment Act. This bipartisan bill would
improve dental care for low-income
children. I appreciate Senator BINGA-
MAN’S leadership on this bill, and I am
honored for the opportunity to work
with him on this important issue. In
order to make real improvements in
our current situation, this legislation
takes a multi-faceted approach that
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addresses each component of the prob-
lem.

First, this bill would give States the
option to provide dental coverage
through the State Children’s Health In-
surance Program to low-income chil-
dren who may have private insurance
for medical care but not for dental
services. Part of the reason for the epi-
demic in dental health is a lack of in-
surance for dental services. For every
child without health insurance, there
are nearly three children who are unin-
sured for dental care. By providing
more of these children with insurance,
we can reduce their dental care costs—
one of the many barriers that low-in-
come families face in getting dental
care for their children. Although the
bill does not call for additional SCHIP
funding, I support a separate funding
increase for this program. This in-
crease is essential to giving States the
ability to expand coverage to dental
services, especially States like Mis-
souri, whose SCHIP programs are doing
an excellent job and as a result spend
all of their existing funding.

Second, this bill would invest $25 mil-
lion in and provide statutory authority
to the Federal Oral Health Initiative.
The Department of Health and Human
Services initiated the Oral Health Ini-
tiative to coordinate its dental health
services. These funds would be used to
promote public-private partnerships
and cooperation among Federal agen-
cies in order to reduce the profound
disparities in oral health among vul-
nerable populations. Low-income peo-
ple are the hardest hit when it comes
to dental disease. Compared to their
counterparts in higher-income fami-
lies, poor children have five times more
untreated dental disease and poor teens
are half as likely to visit a dentist an-
nually. Giving legal authority to this
Initiative will allow it to work on im-
proving access to dental health with-
out fear of future disruptions or dis-
banding and the increased funding will
allow for the Oral Health Initiative’s
much-needed expansion.

Third, this bill would offer States the
opportunity to apply for $50 million in
Federal grants to assist them in im-
proving dental coverage for children
through Medicaid. The financial incen-
tives and planning grants included in
the bill would enable states to improve
payment rates, access to care, and
service delivery. It also includes an in-
vestment of $40 million for community
health centers and public health de-
partments to increase the number of
dental health professionals who serve
low-income children. With these funds,
we can increase access to dental care
for low-income children, shorten travel
times and the wait for a dental ap-
pointment. This is especially impor-
tant in rural areas, which generally
face a greater shortage of providers.

The Children’s Dental Health Im-
provement Act has gained the support
of over twenty dental health organiza-
tions, including the American Acad-
emy of Pediatric Dentistry and the
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American Dental Association. Other
supporters include the American Acad-
emy of Pediatrics, the National Asso-
ciation of Children’s Hospitals, and the
National Association of Community
Health Centers. With their support,
and the leadership of my fellow cospon-
sors of this bill, I hope that we can
have a profound impact on dental
health and ensure that America’s low-
income children will have healthy,
beautiful smiles.

By Mrs. FEINSTEIN (for herself,
Mr. KyL, Ms. SNOWE, Mr.
HATCH, Mr. THURMOND, Mr.
BOND, and Mr. KOHL):

S. 1627. A bill to enhance the security
of the international borders of the
United States; to the Committee on
the Judiciary.

Mrs. FEINSTEIN. Mr. President, I
rise to join with the distinguished Sen-
ator from Arizona, who is my ranking
member on the Technology and Ter-
rorism Subcommittee of Judiciary, to
introduce a piece of legislation.

On October 12, the committee held a
hearing on what could be done to tech-
nologically improve our visa entry sys-
tem. It has become very clear, now
that we know all 19 of the terrorists es-
sentially had, at some time, valid
visas, that our system is such that it
really cannot countermand or alert our
Government to any possible terrorist
entering this country legally through
our visa system.

We have about 7 million non-
immigrants entering the U.S. a year.
About 4 million of them disappear and
are unaccounted for. We have 23 mil-
lion people coming in on visa waivers
from 29 different countries. We have an
unregulated student visa program. And
we also have about 300 million people
coming across borders back and forth.
We have about 5 million containers a
year that come in through the ports of
entry, fewer than 2 percent of them
searched.

The ranking member, the distin-
guished Senator from Arizona, and I
have been very concerned about this.
As a product of the hearing, we be-
lieved that the most important thing
we could do was create a centralized
data base, using cutting-edge tech-
nology, and also enabling that data
base to interface between our intel-
ligence agencies, our law enforcement
agencies, and our State Department, to
create a kind of lookout data base so
that the situation that happened—
whereby in Saudi Arabia 15 terrorists
came in to the State Department con-
sul’s office and got visas, and we were
told there was no intelligence to alert
the system—would not, in fact, happen
in the future. This legislation would
create that kind of centralized, inte-
grated data base.

Additionally, we provide for a bio-
metric visa smart card. We provide
that all Federal identity permit and li-
cense documents be fraud-resistant and
tamper-resistant. We provide for pas-
senger manifests of all commercial
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transportation vehicles to go into that
data base, again, so that it can alert
the proper authorities about who is
about to come into the U.S. Law en-
forcement information, intelligence in-
formation all combine to send certain
signals.

We also provide regulation and
school responsibility for the student
visa program. I am very pleased to in-
dicate that Senator KYL and I are
joined by Senators KOHL, SNOWE,
HATCH, THURMOND, and BOND.

I would like to now defer to my col-
league from Arizona, the ranking mem-
ber of our Technology and Terrorism
Subcommittee.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, I thank Sen-
ator FEINSTEIN, the chairman of the
Technology and Terrorism Sub-
committee of the Judiciary Com-
mittee, for her leadership both in the
holding of the hearing that she men-
tioned, as well as putting together the
legislation we introduce this evening.

Something happened on September 11
that, with one exception, really had
not happened since the War of 1812
when British soldiers came into the
United States and literally attacked
Americans on our own soil. Except for
the first attack on the World Trade
Center, that did not happen again until
September 11, when over 6,000 people
were Killed by foreigners who were here
and attacked Americans in our coun-
try.

At that point, we began to realize
that we had to begin to close the loop-
holes in our immigration system that,
frankly, were allowing just about any-
body and everybody to come into this
country and, as we have learned, to do
some very bad things to Americans
here in our own country.

So this legislation would do a variety
of things, as Senator FEINSTEIN has
said, beginning with the creation of a
data base that would enable us to know
what the FBI knows, what the CIA
knows, what the INS knows, what the
State Department knows.

Today, these different computers do
not talk to each other, so that when a
consular officer is asked to grant a visa
to someone, he may have no informa-
tion indicating this person should be
denied the visa, yet it is quite possible
that person is not someone we would
want to have come into the United
States.

In our hearing, the representative
from the State Department said the
State Department personnel who
granted visas to these 19 terrorists
were heartbroken.

She said it is like when a person hits
the little kid who runs out from be-
tween the parked cars. It obviously is
not the driver’s fault, but you feel hor-
rible about it. It is obviously not the
fault of the people in the State Depart-
ment who granted these visas, but they
felt horrible about it because they
didn’t have the information to tell
them that those visas should have been
denied.
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This bill will enable us to put all of
that information into one simple data-
base so that our consular offices will
know to whom to grant the visas and
who should not receive them. It will
make a lot of other changes, as Sen-
ator FEINSTEIN said, all of which are
designed to gain better for the process
of admitting people into the country,
for knowing when they exit the coun-
try, for ensuring that people who come
here to study in fact come here and
study and don’t come on a pretext, as
at least one of these terrorists did, and
a variety of other things that take ad-
vantage of the technology we have
today.

The great thing about this bill, as
verified by the hearing and some other
very hard work Senator FEINSTEIN has
done on her own, is to determine that
the technology is here. We can apply
technology to this problem. The other
piece of good news is that it doesn’t
cost that much, relatively speaking. In
fact, we are going to have to employ
technology to save money. We can’t
possibly hire enough people or take all
of the time it would take to do this if
we don’t employ technology.

We are very excited about the pros-
pect of applying technology to a new
challenge here in America to close the
loopholes in our immigration law, to
ensure or at least be a lot more sure
that we are not letting terrorists come
into this country or stay in this coun-
try when they shouldn’t be here. I am
proud to join my colleague Senator
FEINSTEIN in the introduction of this
legislation. I hope we can find a way
very early on to see that it gets consid-
ered in the proper fora so that the full
Senate will have an opportunity to
support the legislation and support the
President, who has called for exactly
this kind of approach.

Mr. President, today, Senators FEIN-
STEIN and I, joined by Senators SNOWE,
HATCH, THURMOND, BOND, and KOHL, in-
troduce the Visa Entry Reform Act,
legislation that will strengthen our
U.S. visa system, and allow better
tracking and monitoring of foreign na-
tionals in the United States who
present national security risks to our
country.

Last week the President signed into
law anti-terrorism legislation that will
provide many of the tools necessary to
keep terrorists out of the United
States, and to detain those terrorists
who have entered our country. That
law provides new, better definitions of
what a terrorist organization is, and
provides the Attorney General greater
authority to detain members of such
organizations. It clarifies that individ-
uals who have contributed to such or-
ganizations, even if such support went
to nonterrorist activities of the organi-
zations, are inadmissible and deport-
able. The new law also authorizes the
tripling of Border Patrol, Customs in-
spectors, and INS inspectors at the
northern border, a minimal addition,
given the expected high rates of attri-
tion for these agencies over the next
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five years, and the continued and grow-
ing need for personnel along the south-
west border.

Yesterday, the President announced
three initiatives in our fight to track
down terrorists: a task force, headed by
the deputy assistant director of the
FBI for intelligence, to work toward
greater coordination of intelligence
and law enforcement information on
terrorists; a comprehensive study of
our never-implemented foreign student
tracking system; and an initiative to
provide much-needed coordination
among Customs and INS officials in the
United States, Canada, and Mexico.

These are all important tools, and
will be instrumental in our overall ef-
forts to track down terrorists. The leg-
islation that we introduce today will
complement our recent efforts. Under
the Visa Entry Reform Act of 2001, law
enforcement, the Departments of
Transportation and State, and all of
our intelligence agencies will be con-
nected by a comprehensive database,
headed by the Director of Homeland
Defense, with necessary shared law en-
forcement and intelligence information
to thwart attempts to enter the coun-
try and to find terrorists who have
made their way into the United States.

Under our bill, terrorists will be de-
prived of the ability to present fake or
altered international documents in
order to gain entrance, or stay here.
Foreign nationals will be provided with
a new fraud-proof ‘“‘SmartVisa’ card,
using new technology that would in-
clude a person’s fingerprints or other
forms of ‘‘biometric’’ identification.
These cards would be used by visitors
upon exit and entry into the United
States, and would alert authorities im-
mediately if a visa has expired or a red
flag is raised by a Federal agency. Our
bill would also strengthen other Fed-
eral identification documents such as
pilots’ licenses, visas, immigration
work authorization cards, and others
by requiring that they be fraud- and
tamper-resistant, contain biometric
data, and, if applicable, include the
visa’s expiration date.

Another provision of the bill would
require that the 29 nations that par-
ticipate in the government’s visa waiv-
er program be required, after 1 year, to
issue tamper-resistant, machine-read-
able passports. In addition, our bill
would require that, after 2 years, all
countries that participate include bio-
metric data on their passports. INS in-
spectors would have to check passport
numbers and, where available, biomet-
ric information with the new, central-
ized information database. Countries
that participate in the program would
be required to report stolen passport
numbers to the State Department in
order to continue to participate in the
program.

Another section of our bill will make
a significant difference in our efforts to
stop terrorists from ever entering our
country. Section six of the bill will re-
quire that passenger manifests on all
flights scheduled to come to the United
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States be forwarded in real-time, and
then cleared, by the Immigration and
Naturalization Service. All cruise and
cargo lines and cross-border bus lines
would also have to submit such lists to
the INS. Our bill also removes a cur-
rent U.S. requirement that all pas-
sengers on flights to the United States
be cleared by the INS within 45 min-
utes of arrival. Clearly, in some cir-
cumstances, the INS will need more
time to clear all prospective entrants
to the United States. These simple
steps would give law enforcement ad-
vance notice of foreigners coming into
the country, particularly visitors or
immigrants who pose security threats
to the United States.

The Visa Entry Reform Act will also
provide much needed reforms and re-
quirements in our U.S. foreign student
visa program, which has allowed nu-
merous foreigners to enter the country
without ever attending classes and
with lax oversight by the Federal Gov-
ernment. The system is rife with abuse,
with numerous examples of fraud and
bribery by persons seeking student
visas.

Just as alarming, in the past decade,
more than 16,000 people have entered
the United States on student visas
from states included on the govern-
ment’s list of terrorist sponsors. Not-
withstanding that Syria is one of the
countries on the list, the State Depart-
ment recently issued visas to 14 Syrian
nationals so that they could attend
flight schools in Fort Worth, TX.

Our legislation would prevent most
persons from obtaining student visas if
they come from terrorist-supporting
states such as Iran, Iraq, Sudan, Libya,
and Syria, with the authority of the
Secretary of State to waive the bar.
Additionally, our bill would require the
INS to conduct background checks be-
fore the State Department issues the
visas. U.S. educational institutions
would also be required to immediately
notify the INS when a foreign student
violates the term of the visa by failing
to show up for class or leaving school
early.

For the first time since the War of
1812, the TUnited States has faced a
massive attack from foreigners on our
own soil. Every one of the terrorists
who committed the September 11
atrocities were foreign nationals who
had entered the United States legally
through our visa system. None of them
should have been allowed entry due to
their ties to terrorist organizations,
and yet even those whose visas had ex-
pired were not expelled.

Mohamed Atta, for example, the sus-
pected ringleader of the attacks, was
allowed into the United States on a
tourist visa, even though he made clear
his intentions to go to flight school
while in the United States. Clearly, at
the very least, he should have been
queried about why he was using his
tourist visa to attend flight school.

We also know that two of the terror-
ists were on watch lists that should
have been provided to the State De-
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partment and the INS, in order to pre-
vent their entry to the United States.

Another hijacker, Hani Hanjour, was
here on a student visa that had expired
as of September 11. Hani Hanjour never
attended class. In addition, at least
two other visitor visa-holders over-
stayed their visa. In testimony before
my own Senate subcommittee, U.S. of-
ficials have told us that they possess
little information about foreigners who
come into this country, how many
there are, and even whether they leave
when required by their visas. America
is a nation that welcomes inter-
national visitors—and should remain
so. But terrorists have taken advan-
tage of our system and its openness.
Now that we face new threats to our
homeland, it is time we restore some
balance to our immigration policy.

As former chairman and now ranking
Republican of the Judiciary Commit-
tee’s Terrorism Subcommittee, I have
long suggested, and strongly supported,
many of the anti-terrorism and immi-
gration initiatives now being advo-
cated by Republicans and Democrats
alike. In my sadness about the over-
whelming and tragic events that took
thousands of precious lives, I am re-
solved to push forward on all fronts to
fight against terrorism. That means
delivering justice to those who are re-
sponsible for the lives lost on Sep-
tember 11, and reorganizing the insti-
tutions of government so that the law-
abiding can continue to live their lives
in freedom. I hope that we will soon
pass, the Congress will pass, the Visa
Entry Reform Act. It will make a dif-
ference.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I
thank my distinguished colleague from
Arizona for those comments. He is very
hard working, and it has been a great
pleasure for me to be able to work with
him. He and I hope to sit down with
Senators KENNEDY and BROWNBACK
next week. I think all four of us believe
that if it is possible to have one bill, we
would like to have one bill. We have
taken on the technology aspect of our
bill. But bottom line, the Senator from
Arizona is correct, our Nation has es-
sentially been laid back when it comes
to matters of really scrupulously try-
ing to set up a system that can provide
a measure of protection for our na-
tional security.

It has become very clear now, post
September 11, that we must take steps
to do so. Otherwise, we are derelict in
our duty to protect American citizens.
This bill does it.

Because the student visa part of it
has been somewhat controversial, this
morning I was visited by the chancellor
of the California State University sys-
tem. This is the largest system in the
United States, with about 380,000 stu-
dents. He came in to indicate his sup-
port for our bill, for the acknowledg-
ment that he knows that schools across
America also have to assume more re-
sponsibility to see that there is a sys-
tem where there is some regulation.
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Right now, a student can apply to a
number of schools, get accepted to a
number, and show up at none. And
there is no reporting.

We would change this. The university
association will be supportive of these
changes.

I am very optimistic that we have an
opportunity, in meeting with Senators
KENNEDY and BROWNBACK, to put to-
gether one bill that could provide some
reform to a porous visa entry system.

As I said, I sit as the chair of the Ju-
diciary Committee’s Subcommittee on
Technology, Terrorism and Govern-
ment Information. Last month, we held
a hearing into the need for new tech-
nologies to assist our government
agencies in keeping terrorists out of
the United States.

The testimony at that hearing was
very illuminating. We were given a pic-
ture of an immigration system in
chaos, and a border control system
that acts like a sieve. Agencies don’t
communicate with each other. Com-
puters are incompatible. And even in
instances where technological leaps
have been made—like the issuance of
more than 4.5 million ‘‘smart’ border
crossing cards with biometric data—
the technology is not even used.

Let me give some specific examples
of the testimony we heard before our
subcommittee:

There are 29 countries that now par-
ticipate in a ‘‘visa waiver’” program
that invites 23 million visitors a year
to our country. Travelers from these
countries do not have to get a visa be-
fore entering the United States, so no-
body knows when they arrive, and no-
body knows whether they leave. Pass-
ports don’t have to be machine-read-
able or tamper-proof, and the result is
millions of people coming and going
with no accountability, and no way to
find them if they choose to stay and do
mischief.

We also heard in our subcommittee
that the student visa program is un-
regulated and subject to abuse and
fraud. Schools don’t keep track of stu-
dents, the INS does not find out when
the students leave or whether they
even show up for classes, and many
students overstay their visas by years.
Furthermore, students who apply to
many schools can receive multiple doc-
uments—called ‘“I-20” forms—giving
them the right to entry. Because they
only need one of these forms, the possi-
bility for fraud is enormous. Additional
forms are sold, and many enter the
country with no real plans to go to
school here at all.

In our hearing, Mary Ryan, the As-
sistant Secretary of State for Consular
Affairs, said that the lack of informa-
tion sharing is a ‘‘colossal intelligence
failure”” and that the State Depart-
ment ‘“had no information on the ter-
rorists from law enforcement.” Person-
ally, I am amazed that a person can
apply for a visa, be granted a visa, and
that there is no mechanism by which
the FBI or CIA can enter a code into
the system to raise a red flag on indi-
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viduals known to have links to ter-
rorist groups and pose a national
threat. In the wake of September 11th,
it is hard for me to fathom how a ter-
rorist might be permitted to enter the
U.S. because our government agencies
aren’t sharing information.

This was one, sobering hearing. It
made it clear to all who were present
that our borders act only as a sieve, es-
sentially allowing easy access to all
who would do us harm. Something
must be done, and something must be
done now.

When I arrived in the Senate in 1992,
I brought with me the concerns of mil-
lions of Californians about the porous
nature of the Southwest border. When I
tried to address the problems there, I
met with the same response over and
over again—‘‘nothing can be done.”’

But something was done, and our
Southwest border is now far more dif-
ficult to transit.

Here, too, I am now told that ‘‘noth-
ing can be done’” to Kkeep terrorists
from entering the country on student
visas, or through the visa waiver pro-
gram, or through some other program.
I am told that commerce and trade are
too important. Or that the technology
simply does not exist. Or that the
agencies involved are incapable of co-
operating in a way that would keep our
country safe from those who try to
enter.

Well, I did not accept those argu-
ments then, and I do not accept them
now. There are things we can do to
solve some of these problems, and this
issue is too important to wait.

Let me talk about how this legisla-
tion would address these problems.

First, the most important piece of
this solution is the creation of one,
central database containing all the in-
formation our government has about
foreign nationals who cross the border
into the United States. Private indus-
try can help in this effort—in fact, I re-
cently met with Larry Ellison, Chair-
man of Oracle, who wrote me a letter
offering the services of his company,
free of charge, in the creation of the
necessary software.

Right now, our government agencies
use different systems, with different in-
formation, in different formats. And
they often refuse to share that infor-
mation with other agencies within our
own government. This is not accept-
able.

When a terrorist presents himself at
a consular office asking for a visa, or
at a border crossing with a passport, we
need to make sure that his name and
identifying information is checked
against an accurate, up-to-date, and
comprehensive database. Period.

My legislation will require the cre-
ation of this central database, and will
require the cooperation of all U.S. gov-
ernment agencies in providing accurate
and compatible information to that
system.

Incidentally, this legislation also
contains strict privacy provisions, lim-
iting access to this database to author-
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ized federal officials. And the bill con-
tains severe penalties for wrongful ac-
cess or misuse of information con-
tained in the database.

Second, the legislation I will intro-
duce will include concrete steps to re-
store the integrity to the immigration
and visa process, including the fol-
lowing:

First, the legislation requires all for-
eign nationals to be fingerprinted, and,
when appropriate, submit other bio-
metric data, to the State Department
when applying for a visa. This provi-
sion should help eliminate fraud, as
well as identify potential threats to
the country before they gain access.

Second, we include reforms of the
visa waiver program, so that any coun-
try wishing to participate in that pro-
gram must quickly provide its citizens
with tamper-proof, machine-readable
passports, eventually with biometric
data to help verify identity at ports of
entry.

Third, we establish a robust
“SmartVisa’ program. Newly issued
visas must contain biometric data and
other identifying information—Ilike
more than 4 million already do on the
Southwest border—and, just as impor-
tantly, our own officials at the border
and other ports of entry must have the
equipment necessary to read those new
smart cards.

Next, we worked closely with the
university community in crafting new,
strict requirements for the student
visa program, to crack down on fraud,
make sure that students really are at-
tending classes, and give the govern-
ment the ability to track any foreign
national who arrives on a student visa
but fails to enroll in school.

The legislation prohibits the issuance
of a student visa to any citizen of a
country identified by the State Depart-
ment as a terrorist-supporting nation.
There is a waiver provision to this pro-
hibition, however, allowing the State
Department to allow students even
from these countries after review and
evaluation.

We require that airlines, cruiselines,
buslines, and other transportation
services provide passenger and crew
manifests to law enforcement before
arrival, so that any potential terrorists
or other wrongdoers can be singled out
before they arrive in this country and
disappear into the general populace.

The bill contains a number of other
related provisions as well, but the gist
of this legislation is this:

Where we can provide law enforce-
ment more information about poten-
tially dangerous foreign nationals, we
do so;

Where we can reform our border-
crossing system to weed out or deter
terrorists or others who would do us
harm, we do so;

And where we can update technology
to meet the demands of the modern
war against terror, we do that as well.

As we prepare to modify our immi-
gration system, we must be sure to
enact changes that are realistic and
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feasible. We must also provide the nec-
essary tools to implement them.

Our Nation will be no more secure to-
morrow if we create new top of the line
databases and no not see to it that gov-
ernment agencies share critical infor-
mation.

We will be no safer tomorrow if we do
not create a workable entry-exit track-
ing system to ensure that terrorists do
not enter the U.S. and blend into our
communities without detection.

And we will be no safer if we simply
authorize new programs and informa-
tion sharing, but do not provide the re-
sources necessary to put the new tech-
nology at the border, train agents ap-
propriately, and require our various
government agencies to cooperate in
this effort.

We have a lot to do and I am con-
fident that we will move swiftly and
with great care to address these impor-
tant issues. The legislation I introduce
today is an important, and strong, first
step. But this is only the beginning of
a long, difficult process.

I urge my colleagues to support us on
this legislation. I yield the floor.

Ms. SNOWE. Mr. President, I'm
pleased to join with Senators FEIN-
STEIN and KYL in introducing the Visa
Entry Reform Act of 2001.

Both of these leaders have worked fe-
verishly to bring this bipartisan bill to
fruition and I have very much appre-
ciated the opportunity to work with
them in assembling a strong and mean-
ingful package to help secure our
homeland.

The bottom line is, at this extraor-
dinary time, in the wake of horrific at-
tacks from without against innocent
lives within our borders, we must take
every conceivable step with regard to
those variables we can control in secur-
ing our Nation. How can we do any-
thing less when it has become so abun-
dantly and tragically apparent that ad-
mittance into this country cannot and
must not be the “X-Factor’” in pro-
tecting our homeland?

Entry into this country is a privi-
lege, not a right, and it’s a privilege
that’s clearly been violated by
evildoers who were well aware of inher-
ent weaknesses in the system. Just
look at the story of Mohamed Atta,
coming into Miami, he told the INS
that he was returning to the U.S. to
continue flight training, despite the
fact that he presented them with a
tourist visa, not the student required
visa for his purposes, and they let him
in. INS has since said that Atta had
filed months earlier to change his sta-
tus from tourist to student so they let
him in, despite long-standing policy
that once you leave the country, you're
considered to have abandoned your
change of status request.

What this bill is about is stopping
dangerous aliens from entering our
country at their point-of-origin and
their point of entry by giving those
Federal agencies charged with that re-
sponsibility the tools necessary to do
the job. Now, some say the tools we
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need are better technologies, some say
better information, some say better co-
ordination. The beauty of this bill is
that it stands on all three legs, because
I can tell you if there’s one thing I
learned from my experience in working
on these issues on the House Foreign
Affairs International Operations Sub-
committee it’s that we’re only going to
get to the root of the problem with a
comprehensive approach.

This was clear from the aftermath of
our investigation of the comings and
goings of the mastermind of the 1993
World Trade Center bombing, the rad-
ical Egyptian cleric Sheikh Rahman.
We found that the Sheikh had entered
and exited the country five times to-
tally unimpeded, even after the State
Department formally revoked his visa
and even after the INS granted him
permanent resident status. In fact, in
March of 1992, the INS rescinded that
status which was granted in Newark,
New Jersey about a year before.

But then, unbelievably, the Sheikh
requested asylum in a hearing before
an immigration judge in the very same
city, got a second hearing, and contin-
ued to remain in the country even after
the bombing, with the Justice Depart-
ment rejecting holding Rahman in cus-
tody pending the outcome of deporta-
tion proceedings and the asylum appli-
cation, stating that ‘‘in the absence of
concrete evidence that Rahman is par-
ticipating in or involved in planning
acts of terrorism, the assumption of
that burden, upon the U.S. Govern-
ment, is considered unwarranted.”’

To address the trail of errors, I intro-
duced legislation to modernize the
State Department’s antiquated micro-
fiche lookout system, but as we've
painfully learned in the interim, such a
system is only as good as the informa-
tion they can access. That’s why we
fought tooth and nail to require infor-
mation sharing between the FBI and
the State Department, but even then it
was only a watered-down provision
that eventually passed into law in 1994,
with even that sunsetting in 1997 with
a brief extension lapsing in 1998.

So I’'m pleased that the terrorism bill
we just passed does require information
sharing between the State Department
and the FBI, but we can and must do
more, we must also require informa-
tion sharing among all agencies like
the CIA, DEA, INS, and Customs.

And that’s what this bill does, along
with my measure that’s included to es-
tablish ‘“‘Terrorist Lookout Commit-
tees” at every embassy, which are re-
quired to meet on a monthly basis and
report on their knowledge or lack of
knowledge of anyone who should be ex-
cluded from the U.S. Ultimately, each
Deputy Chief of Mission would be re-
sponsible for this information, because
to paraphrase Admiral Rickover, un-
less you can identify the person who’s
responsible when something goes
wrong, then you have never had anyone
really responsible.

We should also know who and what is
in our waters and be pro-active in pre-
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venting potential threats from reach-
ing our shores. As I mentioned at a re-
cent Oceans and Fisheries Sub-
committee hearing, a terrorist act in-
volving chemical, biological, radio-
logical, or nuclear weapons at one of
our seaports could result in the exten-
sive loss of lives. In that light, I'm
pleased this bill also includes a meas-
ure I developed that requires incoming
vessels to submit to the Coast Guard
crew and passenger manifests as back-
ground on the vessel 96 hours before ar-
rival.

And finally, we ought to ensure that
the person standing in front of the INS
agent at the border is the same person
who applied for that visa. It does no
good to do every background check in
the world overseas, only to have some-
one else actually show up at our door-
step. The fact is, we have the so-called
“biometric technology’’ available to
close this gap, and I'm pleased that my
measure requiring fingerprinting for
visa applicants both abroad and at the
border has been included.

As the President said just the other
day, “We’re going to start asking a lot
of questions that heretofore have not
been asked.” By giving the Director of
Homeland Security the responsibility
of developing a centralized ‘‘lookout”
database for all of this information,
along with instituting tighter applica-
tion and screening procedures and in-
creased oversight for student visas, we
will close the loopholes and help bring
all our Nation’s resources to bear in se-
curing our nation.

This is a crucial bill in our war on
terrorism and I urge my colleagues to
support this bill.

———————

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 176—RELAT-
ING TO EXPENDITURES FOR OF-
FICIAL OFFICE EXPENSES

Mr. INHOFE submitted the following
resolution; which was referred to the
Committee on Rules and Administra-
tion:

S. RES. 176

Resolved,

SECTION 1. AMENDMENT TO SENATE RESOLU-
TION 294.

Section 2(3) of Senate Resolution 294, Nine-
ty-sixth Congress, agreed to April 29, 1980, is
amended—

(1) by striking ‘“‘and” after ‘‘copies of the
book ‘We, the People’,” and inserting a
comma; and

(2) by inserting before the semicolon at the
end the following: ‘‘, copies of the book ‘A
Young Person’s Guide to the United States
Capitol’ published by the United States Cap-
itol Historical Society, and copies of the
book ‘Exploring Capitol Hill: A Kid’s Guide
to the U.S. Capitol and Congress’ published
by the United States Capitol Historical Soci-
ety”.

SEC. 2. COPIES DEEMED TO BE FEDERAL PUBLI-
CATIONS.

Copies of the book ‘A Young Person’s
Guide to the United States Capitol’ pub-
lished by the United States Capitol Histor-
ical Society, and copies of the book ‘Explor-
ing Capitol Hill: A Kid’s Guide to the U.S.
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